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The New York Convention 1958 and 
Panama Convention 197 5: 

Redundancy or Compatibility? 
by ALBERT JAN VAN DEN BERG• 

I. INTRODUCTION 

THE traditional hostility towards arbitration and, in particular, jnternational 
arbitration in Latin America appears to be on the wane. A new trend was 
heralded by the Inter-American Convention on International Commercial 
Arbitration, which was adopted by the Governments of the Member States of 
the Organisation of American States (OAS) in Panama on 30 January 1975 
(the 'Panama Convention').' The Panama Convention came into effect on 16 
June 1976 and has been adhered to by some 11 Latin American countries. 
Ratification is apparently pending in the United States, where the proposed 
implementing legislation would consist of a new chapter of Title 9 (Arbitration) 
of the United States Code.2 

The Convention on the Recognition and Enforcement of Foreign Arbitral 
Awards, done at New York, 10 June 1958 (the 'New York Convention') 3 is now 
30 years in existence. The New York Convention has been adhered to by 80 
States, l 7 of which are Latin American. Ratification is reportedly pending in 
Venezuela. 

The status of adherence to both Conventions in the Western Hemisphere is a3 
follows: 

Partner, Stibbc, :Blail$C & Oe Jon!f, Amtterd&m; Member, in ternational Cou ncil for Commercial 
Arbitration {ICC A); General Editor, Y-o..k Cawommiol Arbia.liw:, /""'""4tilin11/ H utdbW: 011 C-.-.illJ 
A.rbirra1i.... · 
OAS!Sc,..A/20 (SEPF);:reprintcd in Ii l .L.M . 336 (1975). 
Bill S. 220i to implcmr.nt the lnter-Amcric&n Convention <>n International Commercial Arbitration was 
introduced in the 1C>Oth Congyess by ScnatDr C Wrborne Pt!I. In. the fall o f 1968, af<er the Senate had 
~d the bill, Congress A<ljouned without Jl"Sl<$ge of the bill by the House. Apparently the bill will be 
reintt·e>cluced in J9A9. · 
Convention on the R~cognition and Enforcement of Foreign Arbitral Awards, done ar New Yo•k on 10 
June 1958, 330 U. N.T.S. 38 (1959 no. 4739). 
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Country 

Argentina 
Canada 
Chile 
Colombia 
Costa Rica 
Cuba 
Dominica 
Ecuador 
El Salvador 
Guatemala 
Haiti 
Honduras 
Mexico 
Netherlands Antilles 
Panama 
Paraguay 
Peru 
Trinidad & Tobago 
United States 
Uruguay 
Venezuela 
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Panama (1975) 

x 
x 
x 

x 
x 

x 
x 

x 

" 

x 
x 
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It is said that the Panama Convention 1975 'was carefully drawn up so as t; be 
fully compatible with the New York Convention 1958. ·~This statement raises 
the question what may be the raison d'etre of the Panama Convention in yi~w of 
the New York Conventlon. Another question is whether both Conventions can 
co-exist. Before examining these questions, it may be helpful to descnoe.bciejiy 
the New York and Panama Conventions. 

By) decision of 1hc Supl"Clmt Court or Colombia of 7 October 1988, 1he New ~ork Conventio
0

n :was 
declar<:<I not to be appli<:able in Colombia. The Convention wu approved by Law No 37 of1979, Thal 
Law,. ... sanctioned by I.he Minine: or the In1erior"" Oelcglllt in the President'• absence and came into 
force on 2~ Dcccrnbcr 1989. Io the decision of 1988 the Supreme Court hcld'that th<i Dolegaie Mini&ter 
in the absence of tho Pmidenl haa no authority to s;mclion Jaws appl'Oving interruuional treaties .and 
thac, u a contcqu~nce• Law No 37 of 1979 was uncn.nittltutional. See lrJmttJ.h'or.al ~'ruin.tiol Law RtoUt~ 
(Aprll 1989), p. +5. 
Ch. Norberg, 'Goneral Introduction to Inter-American Commercial Arbitration'. ln Inrnnotionol 
Hant!hook •• Comnumfd hh/CfaliM (Suppl. 7, 1987) p. 3. ' 
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Convention, but they can be deemed to be implied in Article V(l) (d). •O They 
are of particular interest to those Latin American countries where limitations 
are put on agreements regarding the method of appointing arbitrators. 

Article 2 adds that nationals or foreigners may be arbitrators. The 
background of this provision is that in some Latin American countries 
foreigners are not allowed to act as arbitrators (such as Argentina and 
Colombia, which recently abandoned this prohibition). 

Article 3 contains the provision that, in the absence of an express agreement of 
the parties, the arbitration shall be conducted in accordance with the rules of 
procedure of the Inter-American Commercial Arbitration Commission 
(IACAC). 

Article 5 sets forth the grounds for refusal of enforcement of the award which 
are almost identical with the grounds for refusal of enforcement listed in Article 
V of the New York CoDvention. 

Arti~le 6 is also virtually identical with Article VI in the New Yotk Convention 
relating to adjournment of enforcement proceedings pending . setting aside or 
suspension proceedings in the country of origin. 

Articles 7- 13 are common treaty provisions. Similar provisions can be found 
in Articles VIII-XVI of the New York Convention. 

IV. DIFFERENCES BETWEEN THE NEW YORK AND 
PANAMA CO NVENTIONS 

Although the Pana.ma Convention is modelled after the New York Convention, 
a number of differences should be noted. The four most important ones (field of 
application, referral by courts of arbitration, conditions to be fulfilled by the 
petitioner and the applicability of the IACAC Rules) are discussed below. 

(a) Field of Application 
T he New York Convention applies to the enforcement of arbitral awards made 
in another State (Art. 1(1)) . According to Article I(3), a State may limit the 
Convention's applicability to the enforcement of arbitral awards made in 
another Contractin,g State . This so-called reciprocity reservation has been 
adopted by two·thirds o( the Contracting States. Article I( 3) also provides that a 
State may reserve the application of the Convention to legal relationships which 
are considered as commercial under the national law of that State. This so· 
called commercial reservation~~ been adopted.by apprnximately one-third of 
the Contracting States. 

10 Arc, V(J)(d) of 1hc New York Convention provides .for refusal of enfo>:<emcnl of awarda whett; 'The 
<'<>mpo•ition oflhc arbi<ro.1 outhority or the arbitral proccdun: was not in aceordancc with the agreement 
of the parlics, or, foiling •uch agreement, was .not in •ccordaoce with the law of the country where the 
a rbitration took place .' 
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ln contrast, the Panama Convention does not provide for any express 
definition of its field of application. Insofar as the enforcement of awards is 
concerned, it may be assumed on the ba~is of an appropriate interpretation that 
an award will fall under the Convention if: 

(I) the award relates to an international arbitration, and 
(2) the award relates to a commercial transaction , and 
(3) the award is made in the territory of another State, and 
( 4) possibly, conditions of reciprocity are met. 

(i) Inttmationality 
The requirement of ioternationality can be inferred from the title of the 
Convention: 'lnter·Amexican Convention on International Commercial 
Arbitration'. This raises the question when an arbitration can be considered to 
be international. Three recent .statutory definitions may be compared in thi~ 
regard: 

A rather vague definition is given by the French International Arbitration 
law of 1981. Article 11-92 of the New French Code of Civil Procedure provides: 

Arbitriltion is international ifit impliciltes international oommcrcial interests. 

A more precise definition is given by the new Swiss law on internati'Onal 
arbitration. Article 176( 1) of the Federal Statute on Private lntern1.ttional La"' 
reads; 

The provisions of this chapter shall apply to all arbitrations if lhc teilt of the arbit ral tribunal is 
in Switzerland and if, a.t the time of the a mclusion of the arbitration agreement. at least one of 
the parties had neither it.s domicile nor iu habitual residence in Switzerland. 

Finally, a detailed definition is given by the UNCITRAL Model Law or 
lnrernational Commercial Arbitration. Article 1 provides: 

(I) This Lilw applica to international commercial arbitration, subject to any agreement in 
force between this State and any other State or Statei;. 

(2) The provisions of this Law, except Arts. 8, 9, 35 and 36, apply only if the place ol 
arbitration is in the te rritory of thi3 State. 

(3) An arbitration is international if: 
(a) the parties to an arbitration agreement have, at the time of the onnclusion of thal 

agreement, their places ofbuainess in different States; or 
(b) one of the following plac:e1 is situated ou111ide che State in which the parties have 

their pll\ce of buaincss: 
(i) the place of arbitration os determined in, or pursuant to, the arbitration 

agreei:nen t; 
(ii) any place where a ·substantial part of the obligations of the commercial 

relationship is to b., performed or the place with which the sullject-matter o! 
the dispute is most closely connected; or 

(c) the panic& have expressly a.greed that the subject·matter cf the a rbitration 
agreement relates to more than one country. 

(4) Por the purpoees of paragraph (3) of this art.Ide: 
(a) if a party has more than one place ofb uaineas, the place of busineu i; that which 

has the closest relationship to the arbitration agreement; 
(b) if a party docs not have a place ofbuslocss, reference is to be m ado to hi& habitua 

residence. 

----- --------..:..-·--····-····--· ....... -......... , ... _ ............. . 
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(5) This Law shall nnt afTe.:t any other law o( this State by virtue cifwhich cel'(ain disputes 
may not he submitted to arbi1ration of may be submitted to nrbitration only Recording 
to provisions other than thogc of this Law. 

All these definitions have, to varying tlt:grees, the inherent problem that in 
certain situations it m ay be doubted whether a case falls under the definition. In 
contrast, the New York Convention does not require that the award relate to an 
international arbitration. It simply applies to any award made in another 
(Contracting) State, whether the arbitration is considered as international or 
domestic. 

(ii) Relationship to a commercial transaction 
The requirement that the award relate to a commercial transaction is laid down 
in Article 1 of tht Panama Convention w~ich validates arbitration agreements 
'with respect to a commercial transaction .' In addition, the Convendon 's Title 
refers to ' international commercial arbitration.' 

As observed above , the New York Convention permits a Contracting State to 
adopt the commercial reservation contained in Article I(3). Unlike the New 
York Convention, which specifies th1H the word 'commercial' is to be 
determined under the national laws of the State making the reservation , the 
Panama Convention is silent on the applicable law. Presumably, the same rule 
as in the New York Convention applies in case of the Panama Convention. 

(iii) Made in afUJtkr State 
An award must have been made in another State for enforcement under the 
Pana.ma Convention. This re<Juirement can be inferred from the provisions of 
Article 5 concerning the grounds for refusal of enforcement. These provisions 
refer to the 'State in whjch the decision was made' (Art. V( 1) (a); see also Arts. 
V(l) (d) and (c)) an expression which would be redundant if the award were 
made in the State within which enforcement is sought. It may be, however, that 
thig expression wiH be interpreted more extensively to tbc effo;t that it also 
includes awards made within the State in which the award is made. 

(zii) Reciprocity 
The requirement of reciprocity operates at least two levels. First, a State Party 
mighc apply the Panama Convention only to awards made in a State which is 
also Party to the Convention. In this sense, the reciprocity would be the same as 
the reciprocity envisaged by the first reservation of Article 1(3) of the New York 
Convention discussed above. · 

Second, a State Party might apply the Panama Convention only if the 
arbitration and award concern a relationship between natural or legal persons 
who belong to (different) State Parties. Such a requirement is not imposed by 
the New York Convention which applies to any arbitral award made in anotber 
(Contracting) State, irrespective of whether the parties to it come from 
(different) Contracting States. This type of reciprocity appeared, for example, 
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in the Geneva Protocol on Arbitration Clauses of 192311 and the Geneva 
Convention on the Execution of Foreign Arbitral Awards of 1927 .12 

It is unclear whether the two levels of reciprocity are implied in the Pariama 
Convention. T he reference to 'lnter-American' in the Convention's T itle may 
sugge~t so. In the context of Article 4, which is discussed below, Mr Norberg 
observes that 'th<! recognition provisions of the (Panama) Convention restate the 
judicial principles of rer.iprocal enforcement of foreign arbitral awards in the 
Western Hemisphere ai; earlier provided in the Treaties of Montevideo and in 
the Bustamante Code. ' 13 In addition, Article 7 provides that the Convention 
sh.all be open for signature by the Member States of the O.A.S. On the other 
hand, Article 9 mentions that the Convention shall remain open far accession 
by any other State. Furthermore, unlike the New York Convention (Arts: 1(3) 
and XIV), the Panama Convention nowhere mentions the word 'reciprocity'. 

For all practical purposes, however, it is safe to assume that reciprocity, .in 
particular the reciprocity at the first level mentioned above, will be applied by 
the courts in the States Party to the Panama Convention in view of the 
traditional Latin American tendency to protect national interests and to r·equire 
reciprocity. In fact , the very adoption of the Convention itself- next to the New 
York Convention - constitutes an indication that the Convention is, in 
principle, to be applied in the region of the Americas only. 

Both levels of reciprocity are laid down expressly in the proposed legislation 
implementing the Panama Convention in the U nit.ed States. 14 The frrst level is 
provided in Section 304 which reads: 

R«0gnition and "florcemettt of jom"gn arbitral tlmsions and awards; rt1:iprt>dty. 
Arbitral decisions or awards made In the territory of a. foreign State shall, on the basis of 
reciprocity, be recognised and enforccd under this chapter only if tho.t State has ratified or 
acceded to the Inter-American Convention. 

The serond level is provided in Section 305, (discussed in Part V below): 

(I) If a majority of the parties to the arbitration agreement are citizena of a State or States that 
have ratified or acceded to the Inter-American Convention and are member States of the 
Organisation of American States, the Inter-American Convention shall apply. . 

(b) Referral by Court to Arbitration 
One of the two basic actions contemplated by the New York Convention is the 
referral by the court to arbitration. To this effect, Article Il(3) of the New Yotll: 
Convemion provides: 

T he court of a Contracting State, when seized of an action in " matter in rt:•pect of which the 
parties have made an agreement within the meaning of this article, shall, al the request of one 

11 See 27 L.N.T.S. 1~8 (1924). 
n 921.N.T.S. 302(1929-30). 
13 Norberg, ••Pra, n. 5, p. 4. 
" Supra, n. 2. 

. ..:1.z:: : .. t .. .e., .... h.,l· ... ~.,-.. : .: .. •..!., ... J'a '(• .t.,,.ij,,, ,, I 1 • :qj :Ti.:'..:: ... .. : ·: .... , ·: ., .. r en-



·· -··-··-·~·----·- ·· .. ·------~-----~----

222 Arbitration lrllmiational 

of the parties, refer the panics to arbitration , unless it finds that the said agreement is null and 
void, inoperative or inca.pablc of being pcrfonned. 

This pro11ision imposes the obligation on che courts in the Contracting States of 
the New York Convention to stay their proceedings and to refer the parties to 
arbitration. This action ls mandatory. In contrast, under a number of national 
laws, such as English law, courts enjoy a discretionary power whether or not to 
stay court proceedings brought in violation of an arbitration agreement. 

Such provision is absent in the Panama Convention. Thia absence is 
regrettable since it may undermine the effectiveness of the Panama Convention 
at the outset of an arbitration. It will thus depend, in principle, on the law of the 
country where court proceedings arc brought whether the proceedings will, at 
the request of a party, be referred to arbitration. 

However, an obligation similar to the one expressly laid down in Article II(3) 
of the New York Convention may be deemed to be implied in Articles 1-3 of th~ 
Panama Convention relating to the validity of the arbitration agreement, the 
agreed method of appointing arbitrators, and the arbitraJ proceedings, 
respectively. The effect of these provisions is likely to be that a court in a State 
Party to the Panama Convention before which a case is brought with respect to 

. which the parties have agreed to an arbitration falling under the Convention 
must decline jurisdiction to ·hear that case if a party invokes the arbitration 
agreement. 

This interpretation is apparently followed by the United States. The 
proposed legislation implementing the Panama Convention provides in Section 
303: 

Ordtr lo tamfHI arbitratwn; appoi11tmn11 of a1Mtator1; locale. 
A court baving jurisdiction under this chapter may direct that arbitration be held in 
accordance wlth the agreement u any place therein provided for, whether that pla~c is within 
or without the United States. The court may also appoint arbitrators in accordance with the 
provisions of the agreement . · 
In the event the agreement does not make provision for the place of arbitration or the 
appointment of arbjtratOri, the court ahall direct that the arbitration shall be held and the 
arbit:ratort be appointed in accordance with Art. S of the Inter-American Convention. 

( c) Conditiom lo be Fulfilled by the Petitioner 
Article IV of the New York Convention reads: 

1. To obtain the recognition and enforcement mentioned in the preceding article, the party 
applying for recognition and enforcement shall, at the tlzne of the application, Sllpply: 

(a) T he duly authenticated original award or a duly certified copy thereof; 
(b) The original agreement referred to in Art. II or a duly certified copy thereof. 

2. If the said award or agreement is not made in an official language of the country in which 
the awurd is relied upon, the party applying for recognition and enforcement of the award 
shall produci: a translation of these documents into such language. The translation shall be 
certified by an official or sworn ti:-ansl:nor or by a diplomatic or consular agent. 

Article IV is set up to facilitate the eoforccmcnt of the award by requiring a 
minimum of conditions to be fulfilled by the party seeking enforcement (ie, the 
petitioner). The petitioner need only supply the arbitration agreement and 
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award, and if these documents are in a foreign language, a translation thereof. 
Compliance with these conditions is primo..faeie evidence entitling the petitioner 
to enforcement of the award. It is then up to the other party to prove that 
enforcement should not be granted on the ba11is of the grounds listed 
restrictively in Article V(l) of the New York Convention. 

The Panama Convention does not contain' any provisions similar to Article 
IV of the New York Convention. This omission leaves parties in the dlU'k as to 
whlch conditions they should fulfil when seeking enforcement of an award 
under the Panama Convention. 

It can be assumed that the petitioner need not prove the matters listed in 
Article 5(1) of the Panama Convention containing the grounds for refusal of 
enforcement. Article 5(1) opens with the sentence that enfol"'Cement may be 
refused if the party against whom enforcement is sought proves the grounds for 
refusal of enforcement. Consequently, the petitioner need nol prove these 
grounds. 

In the absence of other provisions in the Panama Convention, the question 
which conditions are to be complied with by the petitioner are probably to be 
determined on the basis of the law of the country where the award is invoked 
and, possibly, provisions of (other) international treaties. 

In this connection, Article 4 of the Panama Convention may be quoted: 

Ar. ubitral decision or award that !s not appca!Able under the applicable law or procedural 
rules 5hall have th.e force of a final judicial judgment. Its execution or recognition may be 
ordered in the sam~ manner u th«t of dccisiom handed down by national or foreign ordinary 
courts, in accordance with the prOGedural laws of the country where it is to be executed and 
the provisions of intcrnation.al treaties. · 

The first sentence lays down the principle that the merits of the arbitral award 
may not be re-examined by the enforcement court, a principle also firmly 
established under the New York Convention.' 5 The second sentence refers in 
the first place to the procedure according to which enforcement is to t~ke place. 
A similar provision, though more refined, qm be found in Article III of the New 
York Convention. '6 Article Ill of the New York Convention is also interpreted 
to be a basis for application of the law of the forum to those aspects incidental te 
enforcement . which are not regulated by the Convention.11 The . same 
interpretation could be followed with respect to Article 4 of the Panama 
Convention. 

U TM Nt111 Y01lrAr6i1tdll011CA.vmtitl•ef1958, mpa, n. 5, p. 269. 
16 A11.1IT ofihe New York Conven1ion provides: 'Each Contracting State sh.>11 recognise arbi1ral awards 

u binding and enforce !hem in accordance with the ru.les of procedure ofd1.e territory where the award is 
rclied upon, under the c<>nditions !Rid down in the following anidcJ. There shall not be imp0-1ed 
oubstantially more onerous condition• or highc• fees or ch•rgea on the recognition or enforcement of 
~·bltral Awards to which this Convention APPlle> than ate imposed on the l'eCognltlon or enforcement of 
dome.tic arbitn.I awards.' 

11 n. NtW YMk Arl>ilr•h'on Conwnlion of J 958, tupro, n. ~. I'· 240. 

ii dill J.[f 

---------------"---""------· 
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The reference in Article 4 of the Panama Convention to tbe ' provisions of 
international treaties' is not entirely clcar.18 If the New York Convention falls 
under this phrase, the conditions to be fulfilled by the petitioner under Article 
lV of the New York Convention can be applied provided that the award also 
comes within the scope of this Convention (see Part v. below). International 
treaties concluded in the Western Hemisphere may also qualify for such 
residual application. H ere, the Inter-American Convention on Extraterritorial 
Validity ofForeignJudgments and Arbitral Awards, adopted at Montevideo on 
8 May 1979 (the 'Montevideo Convention' )' ~ should be mentioned in 
particular. 

Article 1(2) of the Montevideo Convention provide!\ that: 'The rules of this 
Convention shall apply to arbitral awards in all matters not covered by the 
Inter-American Convention on International Commercial Arbitration, signed 
in Panama on 30 January 1975'. T he main provisions of the Montevideo 
Convention arc Articles 2 and 3. Article 2 sets forth the conditions under which 
judgments and arbitral awards have extraterritorial validity. According to 
Article 3, the party seeking enforcement must supply, inler alia, the foll owing 
documents: 

(a) a certified copy of the award; 
(b) a certified copy of the document proving that the defendant has been 

summoned in due legal form substantially equivalent to that accepted by 
the law of the State where the award is to take effect, and that the parties 
have had an opportunity to present their case; and 

(c) a certified copy of the document stating that the award is final or has the 
force of TIS Judicala . · 

Compared with the conditions required by Article IV of the New York 
Convention according to which the party seeking enforcement has to supply 
only the original of the arbitration agreement and the arbitral award or certified 
or authenticated copies thereof, the above conditions required by the 
Montevideo Convention would appear to. be more demanding. It should, 
however, be observed that conditions (b) and (c) of Article 3 of the Montevideo 
Convention, which are to be proven by the party Selking enforcement, are to a 
certain extent similar to the grounds for refusal of enforcement mentioned in 
Article 5(1)(b) and (e) of the Panama Convention, which are to be proven by the 
party against whom the enforcement is sought . This raises the question whether 

18 The trauaux pfip4ro1Di,., do not shed m11ch lighl on 11\is reference. It wos proposed by lhe delegate of Chile 
and ~dopted without any dilcu$Sion. See Atlas J Documrn/DJ de /4 Coeferto&io. F..tfm;ializad4 lnlpr.'111ni<oM 
,~,..Denrio 10-ional Pri.Uo (C!DlP), Voi. T, OE-A/Ser.KIXXl.1 (21May1975) p . 219. Only the 
delegate of lira.ii ob$erved thRt he undCU!()OO cha{ ex1m:>sion as 'se tr,ta, eomo C$ obvio, de tratados 
lntema.cionales que eat~n en vlgoren<M •mbas partca' (ibid., p. 221 ). 

19 The Montc11ideo Convention 1979 is reproduced in 16 1.L.M . (1979), p. 1224. This Convention 
cnten:d into fora: on l 4 J u nc 1980. 



.~----.----·-·-··-·-·--···· ··~·~---

·The N' w York Conuention 1958 and the Panama Ctmvention 1975 2: 

conditions (b) and (c) must be considered as ' matters not covered' by ti 
Panama Convention, within the meaning of Article 1(2) of the Montevid< 
Convention . 

(d) Applicability of th' l A CA C Arbitration Rules 
A rather unusual treaty provision, which has no countt:rpart in the New Yo: 
Convention, is to be found in Article 3, reading: 

In the ab$ence of an express agreement between the parties, the arbitration shall be conductc 
in accordance wllh the rules of procedure of the Inter-American Commercial Arbi tratk 
Conunisiion. 

The IACAC Arbitration Rules, as amended in 1978, arc virtually idenric 
with the Arbitration Rules of the United Nations Commissiob on Internation 
Trade Law (UNCITRAL) of 1976. 1~ 

Article 3 is very important for Latin America where local laws on arbitratk 
contain many types of prov isions which may impede a !mooth functioning . 
the arbitration .. Article 3 establishes that tile agreement of the parties ·c 
arbitration matters ranks first and that in the absence of such agreemerit ti 
arbitration is to be conducted in accordance with the modern IACAC Rul1 
which are specifically geared to international arbitration. In neither case, do tl 
local rules of procedure apply since provisions in treaties prevail over them. 

lt should be noted that the provisions in the I A C AC Rules are not limited 1 

the arbitral proceedings but also include provisions on the method of appointit 
arbitrators (Arts. 6-8). T he effect of Article 3 of the Panama Convention then 
that, in case the parties have not agreed·on a method of appointing arbitrator 
the method laid down in the IACAC Rules is to be followed. Such cffe 
constitutes the logical complement to Article 2 of the Panama Conventic 
which provides that the parties are free to agree on the method of appointir. 
arbitrators. If no such agr eement is made , Article 3 comes to rescue by implyir 
that the method of appointment laid down in the IAC AC Rules shall l: 
applied. 

Doubt remains, however, whether the above supremacy over J)ation. 
arbitration laws in regard to the appointment of arbitrators and the arbitr. 
proceedings is fully achieved. Article 5(1) (d) of the Panama Conventio 
provides that enforcement of an award may be refused if the party again 
whom enforcement is.sought proves: 

that the consthution of die arbitral tribunal or the arbitration procedure has not been carrie 
out in accordance with the terms of the e.greement signed by the parties or , in the absen~ 1 

such agreement, that the constitution of the arbitral tribunal or the arbitration procedure hi 
not been carried out in accordance wirh the law of the State where the arbitration took place 

io Tbe IAC1\C Rule' are reproduced In 111 YMrhook Comm,,.ia1A.rbitrotum(l978) p. 231 and in Annex U · 
Norberg, supra, n • .5. The UNClT RAL Rules arc reproduced in 11 Ytarbock C.mmatial Arbitrati• 
(1971), p. 161, with a commentary by P. Sanders, ibid., p. 171. 
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According to this provision, the agreement of the p arties on the constitution of 
the arbitral tribunal or the arbitral procedure ranks first , but in the absence of 
such agreement these matters are to be held 'in accordance with the law of the 
State where the arbitration took place.' The result may be that national laws 
will still be applied with respect to the appointment of arbitrators an d the 
arbitral proceedings in the absence of a.n agreement of the parties on these 
matters, although Article 3 provides that in such a case the I A 0 A C Rules arc 
to be applied . C onsidering the provisions of Article 3, this phrase in Article 5(1) 
(d) should have read 'in accordance with the rules of procedure of the Inter
American Commercial Arbitration Commission.' An interpretation which 
might solve th if discrepancy may be to consider the provisions of Article 3 of the 
Panama Convention to form part of the law of tbe State where the arbitration 
took place and, hence, that the I AC AC Rules replace national Jaws in cases 
falling u nder the Convention . 

The supremacy of the I ACAC Rules is, however, still jeopardised by a 
provision in the R ules itself. Article 1(2) provides: 

These R ules shall govern the arbitration, except tllat where any of these Rule& is in conflict 
with a provi•ion of the law applicable to arbitration from which the parties cannot deroge.tc, 
that prnvision 'shall prevail. 

Consequently, in those cases where the provisions of local arbitration Jaw 
regarding the appointment of arbitrators or the arbitral proceedings are of a 
mandatory nature, they must be followed and any provision in the IACAC 
Rules derogating therefrom cannot be applied. 

It is almost unprecedented that an international treaty would give regulatory 
powers to a private organisation which is not controlled by any Government. 
Thus, future amendments of tb.e I ACAC Rules arc not subject to any form of 
control notwithstanding the fact that these amendments will constitute treaty 
law. This 113pect of the Panama Convention was too progressive for the United 
States which, accordingly, limited the extent of Article 3 of the Convention in 
Section 306 of the proposed implementing legislation as follows: 

(a) For the purpose of this chapter the rules of procedure of the Inter-American Commercial 
Arbitration Commission referi-ecl 10 in Arc . 3 of the lnter-American Convention shall, subject 
to subsection (b) of this section, be those rule5 as promulgated by the Commission on I 
January 1970. 
(b) In the event that the rules of procedure of the Inter-American Commercial Arbitration 
Commissions lit" modified. or amended in accordance with the procedu,.cs for amendment of 
the rules of the laid Commisaion, che Secretary of State, by regulation in accordance with 
Sect. 553 of Title 5, United States Code, consistent with the aims and purpo~ of this 
Convention, may prescribe that such m.odificatiom or amendments shall be effective for 
purposca of this Chapter. 

V. CONCURRENT APPLICABILITY OF NEW YORK AND 
PANAMA CONVENTIONS 

When enforcement of an award made in another State Is sought, the award may 
fall under both the New York and Panama Conventions. Such situation may, 
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for example, arise if the award is made in a State which is Party to both the New 
York 11nd Panama Conventions and enforcement is sought in a State which is 
also Party to both the New York and Panama Conventions (this is cunently the 
case for Chile, Colombia,u Costa Rica, Guatemala, Mexico, Panama, 
Uruguay, and, perhaps soon, the United States). Similarly, if the arbitration 
agreement is invoked in court proceedings brought in violation of . that 
agreement, both Conventions may be applicable. In these situations the 
question may arise which Convention is to be applied. The relevance of this 
qu.estion is twofold. First, the New York Convention provides a clearer 
regulation for enforcement of foreign a.rbitral awards and referral to arbitration 
than the Panama Convention which, as observed above, contains a number of 
lacunae in this respect. Second, if the Panama Convention applies, the 
IACAC Rules are to be followed unless the parties have agreed on the 
appointment or the arbitrators and the arbitral procedure . 

The question a3 to which Convention applies should be examined under 
three Rets of provisions: (1) the provisions of the New York Convention, (2) the 
rules of conflict ortreaties, and (3) the provisions of the Panama Convention. 

The New York Convention is quite liberal concerning its relationship with 
other treaties. To this effect, Article VII(l) contains a so·called compatibility 
provision and a more·favourable·right provision.1• The compatibility provision 
la)'$ down as a general rule that the Convention shall not affect the validity of 
multilateral or bilateral agreements concerning the enforcement of arbitral 
awards entered into by the States Party to the New York Convention. The 
more·favourable·right provision adds to this that a party may base his r.equest 
for enforcement of the award on other treaties in force in the country where 
enforcement is sought. 

A3 regards oonflicts of treaties, the two traditional main principles are lex 
posttrit>r derogat priori and lex spetialis derogat genero.li. More recently, case Jaw and 
doctrine have developed a third principle: la rigle d'ejficacitl maxirnale. This 
principle of maximum efficacy, replacing where appropriate the two traditional 
ones, stands for the proposition that the treaty which upholds validity in a g{ven 
case i~ the one wb,icb. is to be applied." In the case of arbitration, the principle pf 
maximum efficacy means that if an award is unenforceable under one treaty 
which could be applied, but enforceable under another which could also be 
applied, the other treaty will be applicable, irre9pective of whether it is an 

21 Sec supra, n. 4. 
22 Art. Vll{I) of the New York Convention reads: 'The provisions of tbe presenl Convention •h"11 not 

alTecl the validity of multilacenl or bilateral agreement. cnnceming the recogniclon and enforcement of 
arbitral awards entered lnto by the Contracdng Smu nor deprive 11ny intcre~•ed party of any right he 
may have ro avail him1tlf of an arbicr.:l •ward in the m1U1ner and ro tit« OJ<l•nl allowed by the law or the 
trutit• nfrhe country when: 1uch a.ward is sougbc lo be relied upon.' 

2' See, generally, F. Majorca, Les Conondu1111 inlm«llionalrs ni rn&libo tf1tltrril pri;,/(l'ari1 1976). 



---·· .... --··----"·--.. ~ .. ...:~ ...... -·--·-=·-·-· -·-· ..:.--------------- - ---- --·---··--- .. 

228 Arbitration lntmiationo.l 

earlier or later treaty, and irrespective of whether it is more general or specific. 
T he compatibility and more-favourable-right provisions in the New York 

• Convention can be con~idered as a reflection of the principle of maximum 
efficacy. The principle can therefore be said to be implied in the Convention 
itself. Moreover, the main purpose of the Convention to facilitate enforcement 
can equally be held to b e in accordance with this principle. 24 

The Panama Convention is silent on the question of its relationship with 
earlier or later treaties. It does not contain a compatibility provision nor a more· 
favourable-right provision as can be found in Article VII(!) of the New York 
Convention, except that it refers to execution in accordance with 'provisions of 
international treaties in Art. 4.' Leaving this unclear reference aside, the 
question is open whether in cases of concurrent applicability the New York 
Convention or the Panama Convention is to be applied. The traditional 
principle of conflict of treaties lex porterior would point to an applicability of the 
Panama Convention. 

This traditional approach is reflected in the proposed legislation 
implementing the Panama Convention in the United States. Section 305 reads: 

When the requirements for application of both the Inter-American Convention and the 
Conve.ntion on the Recognition and Enrorcemem of Foreign Arbitral Awards of 10 June 
1958, are met, determi nation as to which Convention applies shQll, unless otheiwi&e expressly 
agreed, be made as follow•: 
(I) If a majority of thu parties to the arbitratio11 agreement are clti~ns of a State or States that 
have ratified or acceded to the Inter·Am~rican Convention and are member State& of the 
Organisation of American State•, the Inter·American Convention shall apply . 
(2) In all other c.ues the Convention on the Recognition and Enforcement of ~·o~ign Arbitral 
Awards of lOJunc 195S shall apply. 

As a con~equence, if, for example, in a contract between a Mexican and a US 
party arbitration is agreed to, but no agreement is made on the appointment of 
the arbitrators and the arbitral procedure, the arbitration must be conducted in 
accordance with the IACAC Rules. If this rule is ignored, enforcement of the 
ensuing award may be refused under the Panama Convention. The New Yo1·k 
Convention might have yielded a more positive result. That result could be 
achieved by applying the more modern rule of conflict of treaties of maximum 
efficacy. 

It is to be noted that Section 305 of the proposed US implementing legislation 
allows parties to agree otherwise. Such an agreement may, for example, consist 
of agreeing on the application of the New York Convention in those cases where 
otherwise the Panama Convention would be applicable. Parties would seem to 

2• Art. 30 of the Vienna Convention on the Law or T!'<' .. tie• of 2~ MRy 1969, doe> not seem to oJ!er " 
solution for the New York Convention in this respect. See Tli1 Ntw York Atbirrario• Conoenli<m ~ 1958, 
supra, n. 5, pp. 91-92. 
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have an interest in doing so in view of the uncertainties and omissions in c 
Panama Convention. 

VI. CONC L U SIONS 

At the beginning of this article, the question was raised whether the Panai 
Convention i:i compatible with the New York Convention. The answer i: 
reserved yes. The Panama Convention in general does not conflict with 1 

New York Convention. However, the Panama Convention docs not cont: 
provisions regarding its field of application, the referral by a court 
arbitration, an~ the conditiom to be fulfilled by the party seeking enforcem• 
of the award. The applicability of the IACAC Rules of Procedure in · 
absence of an agreement of the parties on the appointment of arbitrators and · 
arbitral procedure is to be welcomed in view of the provisions in a number 
locaJ laws in Latin America which do not enhance an expedient arbitral proc~ 
Nonetheless, the supremacy of the I AC AC Rules over local law is not certa 

In this articl~, the queation was also posed whether both Conventions can 
exist. In cases of concurrent applicability, no major conflict between b< 
Conventions would seem to arise, except with respect to the applicability of 
IACAC Rules. Such conflicts may be resolved by the rule of conflicts 
treaties of ma.Ximum efficacy. In view of, for example, the proposed legislat 
implementing the Convention in the United States, it is, however, more l]k 
that the Panama Convention, being the later treaty, will be applied. 

The final question was; What is the raison d'itrt of the Panama Conventic 
Legally, the Convention seems to be redundant in view of the New Y· 
Convention, save perhaps for the applicability of the IACAC Rules. But, 
this author's opinion, the problem of outdated local arbitration laws, for wh 
the IACAC Rules are purported to be a replacement, can be better solved 
adopting a model law on international commercial arbitration. 1 
UNCITRAL Model Law of 1985 can now be used for this purpose.7~ 

A comment in !975 on the adoption of the Panama Convention stated t 
'Latin Americans, generally, arc rather secluded in rheir world outlook' < 
that 'they trust global organisations less than they trust themselves. '26 V\ 
respect, I dare to take issue with that comment, certainly in 1989. More L< 
American countries have now adhered tO the global New York Convention tJ 
to the regional Panama Convention and Latin Americans partici:i;: 
increasingly on a world wide level in international arbitration. Within 1 

perspective, the Panama Convention can be considered to constitut( 
bridgehead to international arbitration in general and the New Y 
Convention in particular. 

2~ The UNCITRA L Mo<icl IAw isrcproduced in XI YwbollA Commmia/Arbitrolion (1976), p. S79. 
26 J. Llittras, 'The Panama Convention Strengthens Arbitration in the Americ~•.' in lnler·Am. 

ArMr .. lio,., I ACAC(l975 2nd qu.aner). p. 2. 


