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Couniry Neiv York (1958)  Panama (1975)
Argentina x

Canada %

Chile x x
Colombia x4 x
Costa Rica x x
Cuba . x

Dominica x

Ecuador X

E} Salvador X
Guatemala x x
Haiti

Honduras x
Mexico x x
Netherlands Antilles x

Panama ' x x
Paraguay x
Peru X

Trinidad & Tobago x

United States x

Uruguay x X
Venezuela X
(21) (17) (11)

It is said that the Panama Convention 1975 ‘was carefully drawn up se as to be
fully compatible with the New York Convention 1858.’ This statement rajses
the question what may be the raison 4@ of the Panama Convention in view of
the New York Convention. Another question is whether both Conventions can
co-exist. Before examining these questions, it may be helpful to describe ‘briefly
the New York and Panama Conventions.

+ By a decision of the Supreme Court of Calombia of 7 Ocwober 1088, the Naw York Convemio'_n was
declared nat 1o be applicable in Colombia, The Convention was approved by Law No 37 of 1979, That
Law was sanctioned by the Minister of the Interior as Delegete in the President's abgence and cane into
furee an 25 Decernber 1989. In the decision of 1988 the Supreme Court heldithat the Delegate Minister
in the absence of the President has no authority to sanction laws approving international treaties and
that, a3 a consoquence, Law No 37 of 1979 was titutional. See fn/ onal Pinaneiel Law Repiew
(April 1989), p, 45.

3 Ch. Norberg, ‘General Introduction to Inter-American Commercial Arhitration’, in Jntemational
Handbaok on C ial Arbitvation (Suppl, 7, 1987) p. 8.
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In contrast, the Panama Convention does not provide for any express
definitien of its field of application. Insofar as the enforcement of awards is
concerned, it may be assumned on the basis of an appropriate interpretation that
an award will fall under the Convention if;

(1) the award relates to an international arbitration, and
(2) the award relates to a commerrcial transaction, and

(3} the award is made in the territory of another State, and
{4) possibly, conditions of reciprocity are met,

(1) Internationality
The requirement of internationality can be inferred from the title of the
Convention: ‘'Inter-American Convention on Internationel Commerdial
Arbitration’. This raises the question when an arbitration can be considered to
be intermational. Three recent statutory definitions may be compared in this
regard;

A rather vague deflinition is given by the French Tnternational Arbitration
law of 1981, Artiele 1492 of the New French Code of Civil Procedure provides:

Athitration is international if it implicates international cornmereial interests.

A more precise definition is given by the new Swiss law on international
arbitration. Article 176(1} of the Federal Statute on Private International Law
reads:

The provisions of this chapter shall 2pply to all arbitrations if the seat of the acbitrat tribunal is
in Switzerland and if, at the time of the conclusion of the arbitration agreement, at least ooe of
the parties had neither its domicile nor its habitual residence in Switzerlend.

Finally, a detailed definition is given by the UNGITR AL Model Law or
International Commercial Arbitration. Articie 1 pravides:

{1} This Law applies to international commercial arbitration, subject to any agreement in
foree between this State and any other Stare or States.
{2) The provisions of this Law, except Atz 8, 9, 35 and 36, apply only if the place ol
arbitration is in the territory of this State.
{3) An arbitradion is internaticnal if:
(a) the parties to an arbitration agreement have, at the time of the conclusion of that
agreernent, their places of business in different States; or
(k) one af the following places is situated outside the State in which the parties have
their place of business:

(i) the place of arbitration as determined in, or pursuant to, the arbitration
agreement;

(it) any place where a substantial pari of the obligations of the commercial
relationship is tw be performed or the place with which the subject-martter of
the dispute is most closely connected; or

{c) the parties have expressly agreed that the subject-matter of the arbitration
agrecment relates to more than one country.
{4) For che purposes of paragraph (3) of this arricle:
(a} if 2 party has more than cne place of business, the place of business is that which
has the clogest relationship to the arbitration agreement;
(b) if a party does not have a place of business, reference is to be made to his habitua’
residence,
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The reference in Article 4 of the Panama Convention to the ‘provisions of
internaticnal treaties’ is not entirely clear.” If the New York Convention fallg
under this phrase, the conditions to be fulflled by the petitioner under Article
IV of the New York Convention ¢an be applied provided that the award also
comes within the scope of this Convention (see Part V. below), International
treaties concluded in the Western Heniisphere may also qualify for such
residual application. Here, the Inter-American Convention on Extraterritorial
Validity of Foreign Judgments and Arbitral Awards, adopted at Montevideo on
8 May 1979 (the ‘Montevideo Convention’)"” should be mentioned in
particular. _

Article 1(2) of the Montevideo Convention provides that: ‘“The rules of this
Convention shall apply to arbitral awards in all matters not covered by the
Inter-American Gonvention on International Commercial Arbitration, signed
in Panama on 30 Januery 1975’. The main provisions of the Montevideo
Convention are Articles 2 and 3. Article 2 sets forth the conditions under which
jndgments and arbitral awards have extraterritorial validity, According to

Article 3, the party seeking enforcement must supply, inter alie, the following
documents:

(2) a certified copy of the award;

(b) a certified copy of the document proving that the defendant has been
summoned in due legal form substantially equivalent to that accepted by
the law of the State where the award is to take effect, and that the partes
have had an opportunity to present their cese; and

{c) a certified copy of the document stating that the award is final or has the
force of res judicaia, -

Compared with the conditions required by Article IV of the New York
Gonvention according tc which the party seeking enforcement has to supply
only the original of the arbitration agreement and the arbitral award or certified
or authenticated copies thereof, the above conditions required by the
Montevideo Convention would appear to. be more demanding. It should,
however, be observed that conditions (b) and {c) of Article 3 of the Montevideo
Convention, which are to be proven by the party seeking enforcement, are to a
certain extent similar to the grounds for refusal of enforcement mentioned in
Article 3(1)(b} and (e) of the Panama Convention, which are to be proven by the
party ggainst whom the enforcement is sought. This raises the question whether

18 The travaiy préparatsives do not shed much light an this reference. Tt was proposed by the delegate of Chile
and adopted without any discussion, See Aetos » b ¢ e la Conferencia Eypeoializada Int reant

sobrs Derecho Internncionat Privads (GIDIP), Vol. T, OEA/Ser KU/XX1. 1 (22 May 1975) p. 219, Oniy the
delegate of Rrazil observed that he understood thas expression 85 'se Lruta, como es ohvio, de tratados
internacionales que estén sn vigor entre ambas paries’ {ibad., p. 221),

19 The Montevidee Gonventon 1979 is reproduced in 38 LL.M. {1979, p. 1224, This Convention
entered into force on 14 June 1980,
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conditions (b) and {¢) must be considered as ‘matters not covered’ by ¢

Panama Convention, within the meaning of Article 1(2) of the Montevid:
Convention.

(d) Applicability of the TA CA C Arbitration Rules

A rather unusual treaty provision, which has no counterpart in the New Yo
Convention, is to be found in Article 3, reading:

In the absence of an express agreement hetween the parties, the arbitration shall be conducts

in accordance with the rules of procedure of the Inter-American Clommercial Arbitratic
Commission.

The IACAC Arbitration Rules, as amended in 1978, are virtually identic
with the Arbitration Rules of the United Nations Commission on Internation
Trade Law (UNCITRAL) of 1976.% _

Adrticle 3 is very important for Latin America where local laws on arbitratic
contain many types of provisions which may impede a smooth functioning -
the arbitration. Article 3 establishes that the agreement of the parties ¢
arbitration matters ranks first and that in the absence of such agreement tt
arbitration is to be conducted in accordance with the modern IACAC Rul
which are specifically geared to international arbitration. In neither case, do tt
local rules of procedure apply since provisions in treaties prevail over them.

1t should be noted that the provisions in the TA C A C Rules are not limited :
the arbitral proceedings but also include provisions on the method of appointic
arbitrators (Arts. 6-8). The effect of Article 3 of the Panama Convention then
that, in case the parties have not agreed-on a method of appointing arbitrator
the method laid down in the JACAC Rules is to be followed. Such effe
constitutes the logical complement to Article 2 of the Panama Conventic
which provides that the parties are free to agree on the method of appointic
arbitrators. If no such agreement is made, Article 3 comes to rescue by implyir
that the method of appointment laid down in the IACAC Rules shall b
applied,

Doubt remains, however, whether the above supremacy over nation,
arbitration laws in regard to the appointment of arbitrators and the arbitr.
proceedings is fully achieved, Article 5(1) (d) of the Panama Conventic
provides that enforcement of an award may be refuscd if the party again
whom enforcement is sought proves:

that the constitution of the arbitral tribunal ar the arbitraton procedurs has not been carrie
out in accordance with the terms of the agreement signed by the parties or, in the absence «
such agreement, that the constitution of the arbitral tribunal or the arbitration procedure hs
not been carried out in accordance with the taw of the State where (he arbitration took place

2 The [ACAC Rules are reproduced in 11T Yearbook Commercial Arbstration (19781 p. 231 and in Annex I1-
L Norberg, supre, n. § The UNCITRAL Rules ave reproduced in IL Yearbook Commarcial Arbitrats
! {1977), p. 151, with a commentary by P. Sanders, tid., p. 171,

S
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According to this provision, the agreement of the parties on the constitution of
the arbitral tribunal or the arbitral procedure ranks [irst, but in the absence of
such agreement these matters are to be held ‘in accordance with the law of the
State where the arbitration took place.” The result may be that national laws
will still be applied with respect to the appointment of arbitrators and the
arbitral proceedings in the absence of an agreement of the partics on these
matters, although Article 3 provides that in such a case the ITACAC Rules are
to be applied, Considering the provisions of Article 3, this phrase in Article 5(1)
(d} should have read ‘in accordance with the rules of procedure of the Inter-
American Commercial Arbitration Commission." An interpretation which
might solve thig discrepancy may be to consider the provisions of Article 3 of the
Panama Convention to form part of the law of the State where the arbitration
tock place and, hence, that the IACAC Rules replace national laws in cases
falling under the Convention,

The supremacy of the IACAC Rules is, however, still jeopardised by a
provision in the Rules itself. Article 1(2) provides:

These Rules shal} govern the arbitration, except that where any of these Rules is in conflict
with a provision of the law applicable to arbitration from which the pacties cannot derogate,
that provigion shall prevail.

Consequently, in those cases where the provisions of local arbitration law
regarding the appointment of arbitrators or the arbitral proceedings are of a
mandatory nature, they must be followed and any provision in the [ACAC
Rules derogating therefrom cannot be applied.

It is almost unprecedented that an international treaty would give regulatory
powers to a private organisation which is not controlled by any Gaovernment,
Thus, future amendments of the IACAC Rules are not subject to any form of
control notwithstanding the fact that these amendments will constitute treaty
law. This aspect of the Panama Convention was too progressive for the United
States which, accordingly, limited the extent of Article 8 of the Convention in
Section 306 of the proposed implementing legislation as follows;

() For the purpose of this chapter the rules of procedure of the Inter-American Commercial
Arbitration Commission referred to in Art. 3 of the Inter-American Convention shall, subject
to subsection (b) of this section, be those rules as promulgated by the Commission on 1
January 1978,

(b} In the event that the rules of procedure of the Inter-American Commercial Arbitration
Cornmissions are modified or amended in accordance with the procedures for amendment of
the rules of the said Commission, the Secretary of State, by regulation in accordance with
Sect. 553 of Title 5, United States Code, consistent with the aims and purposes of this
Convention, inay prescribe that such modifications or amendments shall be effective for
purposes of this Chapter.

Y. CONCURRENT APPLICABILITY OF NEW YORK AND
FPANAMA CONVENTIONS

When enforcement of an award made in another State is sought, the award may
fall under both the New York end Panama Conventions. Such situatien may,
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for example, arise if the award is made in a State which is Party to both the New
York and Panama Conventions and enforcement is sought in a State which is
also Party to both the New York and Panama Conventions (this is currently the
case for Chile, Colombia,” Costa Rica, Guatemala, Mexico, Panama,

Uruguay, and, perhaps soon, the United States) Slmlla.rly, if the arbitration
agreement iy invoked in court proccedings brought in violation of that
agreement, both Conventions may be applicable. In these situations the
question may arise which Convention is to be applied. The relevance of this
question iz twofold. First, the New York Convention provides a clearer
regulation for enforcemnent of foreign arbitral awards and referral to arbitration
than the Panama Convention which, as observed above, contains a number of
lacunae in this respect. Second, i€ the Paname Convention applies, the
IACAC Rules are to be followed unless the parties have agreed on the
appointment of the arbitrators and the arbitral procedure,

The question as to which Convention applies should be examined undes
three sets of provisions: (1) the provisions of the New York Convention, (2) the
rules of conflict of treaties, and (3) the provisions of the Panama Convent:on

The New York Convention is quite !iberal concerning its relationship with
other treaties. To this effect, Article VII{1) contains a so-called compatibility
provision end a more-favourable-right provision.” The compatibility provision
leys down as a general rule that the Convention shall not affect the validity of
multilateral or bilateral agreements concerning the enforcement of arbitral
awards entered into by the States Party to the New York Convention, The
more-favourable-right provision adds to this that a party may base his request
for enforcement of the award on other treaties in force in the country where
enforcement is sought.

As regards conflicts of treaties, the two traditional main principles are lex
posterior derogat priori and lex specialis derogat generali. More recently, case law and
doctrine have deve.loped & third principle: la rigle d’efficacitd maximale. This
principle of maximum efficacy, replacing where appropriate the two traditional
ones, stands for the proposition that the treaty which upholds validity in a glven
case is the one which is to be applied.” In the case of arbitration, the principle of
maximum efficacy means that if an award is unenforceable under one treaty
which could bhe applied, but enforceable under another which could also be
applied, the other treaty will be applicable, irrespective of whether it is an

2 Seesupra, 04

2 Art. VIK1) of the New York Convention reads: “The provisions of the present Convention shall not
aiTect the validity of multilateral or bilateral agreements cancerning the recognition and enforeement of
arbitral awards entered into by the Contracting Statea nor deprive any interested party of any right he
may have to avail himaelf of an arbitral award in the manner and o the extent ellowed by the law or the
treatien of the country where such award is sought to be relied upen.'

2 See, generally, F. Majoror, Les Convenisons intermationales en matidrs de droi? gmivd (Parie 1976),
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earlier or later treaty, and irrespective of whether it is more general or specific,

The compatibility and more-favourable-right provisions in the New York
Convention can be considered as a reflection of the principle of maximum
efficacy. The principle can therefore be said to be implied in the Convention
itself. Moreover, the main purpose of the Convention to facilitate enforcement
can equally be held to be in accordance with this principle.?

The Panama Convention is silent on the question of its relationship with
earlier or later treaties, It does not contain 2 compatibility provision nor a more-
favourable-right provision as can be found in Article VII(1) of the New York
Convention, except that it refers to execution in accordance with ‘provisions of
international treaties in Art. 4.” Leaving this unclear reference aside, the
question i open whether in cases of concurrent applicability the New York
Convention or the Panama Convention is to be applied. The traditional
principle of conflict of treaties lex posterior would point to an applicability of the
Panama Convention.

This traditional approach is reflected in the proposed legislation
implementing the Panama Convention in the United States, Section 305 reads:

When the requirements for application of both the Inter-American Convention and the
Convention on the Recognition and Enforcement of Foreign Arbitral Awards of 10 June
1958, are met, determination e to which Convention applies shall, unless otherwise mxpressly
agreed, be made as follows:

(1) If a majority of the parties to the arbitration agreerment are citizens of a State or States that
have ratified or acreded to the Inter-American Convention and are member Stateg of the
Organisation of American States, the Inter-American Convention shall apply.

{2} In all other cases the Convention on the Recognition and Enforcernent of Foreign Arbitral
Awards of 10 June 1958 shall apply.

As a consequence, if, for example, in 2 contract between 2 Mexican and a U8
party arbitration is agreed to, but no agreement is made on the appointment of
the arbitrators and the arbitral procedure, the arbitration must be conducted in
accordance with the IA CAC Rules. If this rule is ignored, enforcement of the
ensuing award may be refused under the Panama Convention. The New York
Convention might have yielded a more positive result. That result could be
achieved by applying the more modern rule of conllict of treaties of maximum
efficacy,

[t is to be noted that Section 305 of the proposed U S implementing legislation
allows parties to agree otherwise. Such an agreement may, for example, consist
of agreeing on the application of the New York Convention in those cases where
otherwise the Panama Convention would be applicable. Parties would seem to

@ Art. 30 of the Vienna Convention on the Law of Treaties of 23 May 1964, doss not scem to aler &
solution lor the New York Convention in this respeet, See The New Vark Arbitration Convention of 1558,
supre, n. 3, pp. 91-82.
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have an interest in doing so in view of the uncertainties and omissions in ¢
Panamga Convention.

VI. CONCLUSIONS

At the beginning of this aricle, the question was raised whether the Pana
Convention is compatible with the New York Convention. The answer i
reserved yes. The Panama Convention in generzl does not conflict with 1
New York Convention. However, the Panama Convention does not cont:
provisions regarding its ficld of application, the referral by & court
arbitration, and the conditions to be fulfilled by the party seeking enforcem:
of the award, The applicability of the TACAC Rules of Procedure in °
absence of an agreement of the parties on the appointment of arbitrators and-
arbitral procedure is to be welcomed in view of the provisions in a number
local }aws in Latin Ameriea which do not enhance an expedient arbitral proce
Nanetheless, the supremecy of the ITACAQC Rules over local law is not certa

In this artiele, the question was also posed whether both Conventions can
exist. In cases of concurrent applicability, no major conflict between
Conventions would seem to arise, except with respect to the applicability of
TACAC Rules. Such conflicts may be resolved by the rule of conflicts
treaties of maximum eflicacy. In view of, for example, the proposed legislat
implementing the Convention in the United States, it is, however, more lik
that the Panama Convention, being the later treaty, will be applied.

The final question was: What is the raison d'8ire of the Panama Conventic
Legally, the Convention seems to be redundant in view of the New Y.
Convention, save perhaps for the applicability of the IACAC Rules. But,
this author’s opinion, the problem of outdated local arbitration laws, for wh
the IACAC Rules are purported to be a replacernent, can be better solved
adopting a model law on international commercial arbitration. 1
UNCITRAL Model Law of 1985 can now be used for this purpose,®

A comment in 1975 on the adoption of the Panama Convention stated t
‘Latin Americans, generally, arc rather secluded in their world outlook’ :
that ‘they trust global orgenisations less than they trust themselves.’? W
respect, I dare to take issue with that comment, certainly in 1989. More Lz
American countries have now adhered to the global New York Convention t!
to the regional Panama Convention and Latin Americans particip
increasingly on a world wide level in international arbitration. Within 1
perspective, the Panama Convention ean be considered to constitute
bridgehead to international arbitration in general and the New Y
Convention in particular,

25 The UNGITRAL Model Law is reproduced in X1 Yearbook Commercial Arbitration (1976), p, 378,
2% J. Liiteras, ‘The Panama Convention Strengthens Arbitration in the Americas,” in Tnte-Am
Arbitration, IAC AC {1975 2nd guarter), p, 2,
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