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INTRODUCTION

1.

Three shareholders of Yukos Oil Corporation OJSC (“Yukos”’)—Hulley Enterprises
Limited (“Hulley”), a company organized under the laws of Cyprus, Yukos Universal
Limited (“YUL”), a company organized under the laws of the Isle of Man, and Veteran
Petroleum Limited (“VPL” or “Claimant”), a company organized under the laws of
Cyprus (collectively, “Claimants”)—initiated arbitrations against the Russian Federation
(“Respondent,” “Russian Federation” or “Russia”) which together with Claimants

constitute the ‘“Parties.”

The three arbitrations were heard in parallel with the full participation of the Parties at all
relevant stages of the proceedings. Mindful of the fact that each of the three Claimants
maintains separate claims in separate arbitrations that necessitate separate awards, the
Tribunal nevertheless shall discuss these arbitrations as a single set of proceedings,
except where circumstances distinct to particular Claimants necessitate separate
treatment. Thus throughout Parts I to VI, the introductory portions of this Interim Award,
the plural “Claimants” is used collectively for Hulley, YUL and VPL. In Parts VII, VIII
and IX, the Issues, Analysis and Decision portions of this Interim Award, the singular

“Claimant” refers specifically to YUL.

PROCEDURAL HISTORY

A. COMMENCEMENT OF THE ARBITRATION PROCEEDINGS

On 2 November 2004, all three Claimants delivered to the President of Russia
notifications of claim with respect to Russia’s alleged violation of obligations said to be
owed to Claimants’ investments in Russia under the Energy Charter Treaty (“ECT” or
“Treaty”)' and sought to settle the disputes amicably pursuant to Article 26(1) of the
ECT.

Having failed to settle their disputes amicably within the three-month period prescribed

under Article 26(2) of the ECT, on 3 February 2005, Hulley and YUL initiated arbitration

! Energy Charter Treaty, Lisbon, 17 December 1994, 2080 UNTS 95.
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proceedings through Notices of Arbitration and Statements of Claim against Respondent.
Subsequently, through a Notice of Arbitration and Statement of Claim dated 14 February
2005, VPL initiated arbitration proceedings against Respondent (collectively, the
“Notices of Arbitration and Statements of Claim”). Claimants’ requests for arbitration
against Respondent were made pursuant to Article 26(4)(b) of the ECT and the
Arbitration Rules of the United Nations Commission on International Trade Law

(“UNCITRAL Rules”).?

5. Claimants alleged in their Notices of Arbitration and Statements of Claim that
Respondent expropriated and failed to protect Claimants’ investments in Yukos, resulting

in “enormous losses,” and sought all available relief in respect of those losses.

B. CONSTITUTION OF THE ARBITRAL TRIBUNAL

6. In their Notices of Arbitration and Statements of Claim, Claimants appointed Mr. Daniel

Price as arbitrator.
7. On 8 April 2005, Respondent appointed Judge Stephen M. Schwebel as arbitrator.

8. By a letter dated 26 May 2005, Claimants informed the Permanent Court of Arbitration
(“PCA”) that the deadline for the appointment of the presiding arbitrator by the Party-
appointed arbitrators had expired and requested that the Secretary-General of the PCA
designate an appointing authority pursuant to Article 7(3) of the UNCITRAL Rules.
Claimants further stated that they would have no objection to the Secretary-General of
the PCA acting as the appointing authority. By a letter dated 17 June 2005, Respondent
accepted the Secretary-General of the PCA as appointing authority, while making it clear
that such acceptance did not constitute acceptance of the Tribunal’s jurisdiction in these

arbitrations.

9. By letter dated 4 July 2005, the PCA communicated to the Parties a list of three
prospective presiding arbitrators in accordance with the list procedure foreseen in

Articles 6(3) and 7(3) of the UNCITRAL Rules. On 19 July 2005, the Parties

2 UNCITRAL Arbitration Rules (1976) GA Res. 31/98.

.



10.

11.

12.

communicated their choices to the PCA, but no arbitrator set forth on the list was
considered acceptable to both sides. On 20 July 2005, the PCA notified the Parties that
the list procedure had failed and on 21 July 2005 the PCA Secretary-General exercised
his discretion, pursuant to Article 6(3)(d) of the UNCITRAL Rules, and directly
appointed Maitre L. Yves Fortier, CC, QC (the “Chairman”) as presiding arbitrator.

Through a letter dated 1 August 2005, Claimants agreed to Respondent’s proposal that
The Hague be selected as the legal seat of the arbitrations and confirmed that the Parties

agreed to have the PCA administer these arbitrations.

On 15 October 2005, Respondent submitted its Statements of Defense, in which it
objected to the Tribunal’s jurisdiction and denied Claimants’ allegations of expropriation

and unfair and inequitable treatment.

On 31 October 2005, a preliminary procedural hearing was held at the Peace Palace, The
Hague, during which the Parties and the members of the Tribunal signed Terms of
Appointment confirming, inter alia, that: (a) the members of the Tribunal had been
validly appointed in accordance with the ECT and the UNCITRAL Rules, (b) the
proceedings shall be conducted in accordance with the UNCITRAL Rules, (c) the
International Bureau of the PCA shall act as registry, (d) the issues in dispute shall be
decided in accordance with the ECT and applicable rules and principles of international
law, (e) the language of the arbitration shall be English, and (f) all pleadings, documents,
testimonial evidence, deliberations and actions taken by the Tribunal, shall remain
confidential in perpetuity, unless the Parties release the arbitrators from this obligation.

The preliminary procedural hearing was attended by the following:

Tribunal

Maitre L. Yves Fortier, CC, QC
Mr. Daniel Price
Judge Stephen M. Schwebel

Claimants Respondent

Counsel Counsel

Professor Emmanuel Gaillard Mr. Robert T. Greig
Dr. Yas Banifatemi Dr. Claudia Annacker
Mr. Philippe Pinsolle Mr. Grégoire Bertrou

Mr. Charles Olson



13.

14.

15.

Party Representatives
Mr. Tim Osborne

Mr. Kevin Bromley
Mr. Christopher Cook
Mr. Rodney Hodges

Permanent Court of Arbitration

Mr. Brooks Daly
Ms. Evelien ter Meulen

Court Reporter

Mr. Trevor McGowan

At the preliminary procedural hearing, the Tribunal also determined that it would rule on
Respondent’s plea concerning jurisdiction and the admissibility of the claim as a
preliminary question and ordered a procedural calendar for the conduct of the arbitration.
The procedural calendar was subsequently confirmed through Procedural Order No. 1,

dated 8 November 2005.
On 31 May 2007, Mr. Daniel Price resigned as arbitrator.

On 26 June 2007, Claimants appointed Professor Gabrielle Kaufmann-Kohler as
arbitrator to replace Mr. Price. Through a letter dated 29 June 2007, Professor
Kaufmann-Kohler disclosed, for purposes of transparency, certain circumstances
connecting her then law firm to Claimants and Claimants’ counsel which, in her view, did
not affect her independence and impartiality. On the basis of those relationships, by its
letter of 13 July 2007, Respondent challenged Claimants’ appointment of Professor
Kaufmann-Kohler pursuant to Article 11 of the UNCITRAL Rules. By a letter dated 20
July 2007, Professor Kaufmann-Kohler maintained that the circumstances disclosed in
her letter of 29 June 2007 did not affect her independence and impartiality. Through their
letter of 26 July 2007, Claimants did not agree to the challenge of Professor Kaufmann-
Kohler’s appointment as arbitrator. On 31 July 2007, Respondent requested a ruling
from the Secretary-General of the PCA on Respondent’s challenge to the appointment
pursuant to Article 12 of the UNCITRAL Rules. After providing the Parties the
opportunity to comment on the challenge, on 4 September 2007, the Secretary-General of

the PCA sustained the challenge of Professor Kaufmann-Kohler as arbitrator and invited



16.

17.

18.

19.

Claimants to appoint a substitute arbitrator in accordance with Article 7 of the

UNCITRAL Rules.

On 24 September 2007, Claimants appointed Dr. Charles Poncet as arbitrator.

C. WRITTEN AND ORAL PROCEEDINGS

Pursuant to Procedural Order No. 1, Respondent filed its First Memorials on Jurisdiction
and Admissibility on 28 February 2006 (“First Memorials”). Claimants filed their
Counter-Memorials on Jurisdiction and Admissibility on 30 June 2006 (‘“Counter-

Memorials™).

By letter dated 27 March 2006, Claimants requested that Respondent produce certain
documents relied upon in its First Memorials. On 8 May 2006, following extensive
correspondence, the Tribunal ordered that Respondent produce all the documents relied
upon in Respondent’s Memorials. These documents were to be submitted by 17 May
2006. On 17 May 2006, Respondent produced certain documents; however, in a letter
dated 19 May 2006, Claimants pointed out that Respondent had failed to produce all the
required documents and requested that the Tribunal direct Respondent to comply fully
with the Tribunal’s letter of 8 May 2006 and grant Claimants additional time to prepare
their Counter-Memorials. The Chairman requested that Respondent provide its
comments on Claimants’ letter of 19 May 2006, and by a letter dated 26 May 2006,
Respondent stated that it had produced all the requested documents, although some of
them were secondary—rather than primary—source documents, and therefore requested
that the Tribunal deny Claimants’ application. The Chairman requested that Respondent
provide its comments on Claimants’ letter of 26 May 2006, and by a letter dated 1 June
2006, Claimants reiterated all of the terms of their letter dated 19 May 2006. The
Tribunal directed Respondent to produce the primary sources listed in the table attached
to Claimants’ letter dated 19 May 2006; the deadline for submission of the documents
was 23 June 2006. On 23 June 2006 Respondent provided some of the documents

requested.

On 8 September 2006, after considering various requests and objections from the Parties

for the production of certain documents, including the various pleadings and requests
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20.

21.

22.

23.

relating to the Parties’ respective “unclean hands” contentions and Respondent’s
contention that “Claimant(s’) corporate responsibility must be disregarded because it is
an instrumentality of a criminal enterprise” (collectively, the “Deferred Requests”), the
Tribunal issued Procedural Order No. 2, which granted a number of requests, denied
others, and invited the Parties to attempt to reach agreement by 18 September 2006 on
whether the Deferred Requests should be considered during the Jurisdiction and
Admissibility phase or deferred to the merits phase, if any. If the Parties were unable to
reach agreement, the Tribunal invited the Parties to communicate their respective views
on the question in writing by 2 October 2006 and to comment on the other Party’s

submission by 16 October 2006.

On 31 October 2006, after receiving the Parties’ submissions following their inability to
reach agreement, the Tribunal issued Procedural Order No. 3, deciding that it was
appropriate to defer consideration of the Parties’ contentions concerning ‘“‘unclean
hands,” Respondent’s “criminal enterprise” contention, and the resolution of the Deferred
Requests (or relevant portions thereof) to the merits phase, if any. Prior to rendering its
decision on the Deferred Requests, and in order to facilitate identification of the factual
issues in dispute as to which further document production ought to be ordered, the
Tribunal also invited Claimants to inform the Tribunal whether they were prepared to
stipulate certain facts. On 3 November 2006 Claimants submitted a stipulation of facts,

and on 8 November 2006, Respondent submitted its observations on the stipulations.

On 28 November 2006, the Tribunal issued Procedural Order No. 4, wherein it made a
determination on certain of the Parties” Deferred Requests, and modified the procedural

calendar.

Respondent filed its Second Memorials on Jurisdiction and Admissibility on 31 January

2007 (“Second Memorials™).

On 6 March 2007, the Tribunal issued Procedural Order No. 5, which, inter alia,
(a) directed Respondent to provide certain documents requested by Claimants (including
publicly available documents), (b) reminded the Parties of their obligation to produce and
submit to the other Party all documents relied upon in their Memorials or by their

witnesses/experts in their statements/opinions, and (c) ruled that a Party’s failure to
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24.

25.

26.

produce a document within the prescribed time may, on application of the other Party,
result in the Tribunal drawing an inference adverse to the defaulting Party or even

excluding or limiting the evidence in support of which the document has been invoked.

Claimants filed their Rejoinders on Jurisdiction and Admissibility on 1 June 2007

(“Rejoinders”).

On 1 December 2007, a hearing was conducted at the Conference Centre of the World
Bank, Paris, concerning certain procedural matters, hearing schedules, the production of
additional documents, and Claimants’ request for interim measures for the safekeeping of

Yukos’ company records. In attendance were the following:

Tribunal

Maitre L. Yves Fortier, CC, QC
Dr. Charles Poncet
Judge Stephen M. Schwebel

Claimants Respondent

Counsel Counsel

Professor Emmanuel Gaillard Mr. Robert T. Greig

Dr. Yas Banifatemi Mr. Matthew D. Slater
Mr. Philippe Pinsolle Dr. Claudia Annacker
Mr. Mark McNeill Mr. J. Cameron Murphy
Ms. Jennifer Younan Dr. Maja Ménard

Ms. Anna Crevon
Mr. Jean-Baptiste Godon

Party Representatives
Mr. Tim Osborne

Mr. Christopher Cook
Mr. Rodney Hodges

Assistant to the Tribunal
Mr. Martin Valasek

Permanent Court of Arbitration

Mr. Brooks Daly

Court Reporter

Mr. Trevor McGowan

At the procedural hearing, the Tribunal denied a 22 November 2007 request by Claimant

for interim measures for the preservation of Yukos documentation in the possession,

-7 -



27.

custody, or control of Russia, in light of statements concerning the safekeeping of Yukos
company records in a decision of the Moscow Arbitrazh Court dated 12 November 2007.
This decision was subsequently confirmed on 12 December 2007 as Procedural Order

No. 6.

On 8 and 9 May 2008, a procedural hearing was conducted at the Peace Palace, The
Hague. The Chairman was authorized by his co-arbitrators to chair the procedural
hearing alone. The procedural hearing dealt with a number of matters, including
Claimants’ request for interim measures of preservation dated 1 December 2007, the
Parties’ respective requests to exclude certain documents from the evidentiary record, and
the conduct of the scheduled hearing on jurisdiction and admissibility. In attendance

were the following:

Tribunal

Maitre L. Yves Fortier, CC, QC

Claimants Respondent

Counsel Counsel

Professor Emmanuel Gaillard Mr. Robert T. Greig

Dr. Yas Banifatemi Mr. Matthew D. Slater

Mr. Philippe Pinsolle Dr. Claudia Annacker

Mr. Mark McNeill Mr. J. Cameron Murphy
Ms. Jennifer Younan Dr. Maja Ménard

Ms. Anna Crevon Mr. Guillaume de Rancourt

Mr. Jean-Baptiste Godon
Ms. Tania Steenkamp
Mr. Gueorgui Babitchev

Party Representatives
Mr. Tim Osborne
Mr. Christopher Cook

Assistant to the Tribunal

Mr. Martin Valasek

Permanent Court of Arbitration

Mr. Brooks Daly
Ms. Véronique Laughlin

Court Reporter

Mr. Trevor McGowan



28.

29.

30.

31.

32.

On 11 June 2008, the Tribunal issued Procedural Order No. 7, in which the Tribunal
ruled upon matters arising from the hearing of 8 and 9 May 2008. The Tribunal decided
upon the admission of certain ECT documentation. The Tribunal also decided that while
it will remain seized of Claimants’ application for interim measures, an order would not
be issued in light of Respondent’s understanding that the relevant Yukos company

records at issue would be retained by the Moscow Arbitrazh Court for a period of 5 years.

On 5 August 2008, the Tribunal issued Procedural Order No. 8, ruling, inter alia, upon
the allocation of time between the Parties for cross-examination and excluding a witness
statement from the evidentiary record. The Tribunal then declared the evidentiary record

of the jurisdiction and admissibility phase of the arbitrations closed.

On 23 September 2008, the Tribunal issued Procedural Order No. 9, deciding certain

procedural matters with respect to the hearing on jurisdiction and admissibility.

On 10 November 2008, Claimants and Respondent submitted their respective Skeleton
Arguments in aid of the oral arguments to be presented at the hearing on jurisdiction and

admissibility.

The hearing on jurisdiction and admissibility was conducted at the Peace Palace, The
Hague, on 17 to 21 November, 26 to 29 November, and 1 December 2008. Claimants
cross-examined the following witnesses: Professor Suren Avakiyan, Mr. Sydney
Fremantle, Mr. Martin Mann, QC, Mr. Daniel Berman, and Mr. Anatoly Martynov.
Respondent cross-examined Mr. Vladimir Gladyshev and Mr. Brian Green, QC. The
Tribunal also heard the Parties’ closing statements and rebuttal. Over the course of the

hearing, the following were in attendance:

Tribunal

Maitre L. Yves Fortier, CC, QC
Dr. Charles Poncet
Judge Stephen M. Schwebel

Claimants Respondent

Counsel Counsel

Professor Emmanuel Gaillard Dr. Claudia Annacker
Dr. Yas Banifatemi Mr. Matthew Slater
Mr. Philippe Pinsolle Mr. Jonathan Blackman
Mr. Mark McNeill Mr. David Sabel



33.

Ms. Jennifer Younan
Ms. Coralie Darrigade
Ms. Ximena Herrera

Ms. Anna Crevon

Mr. Jean-Baptiste Godon
Mr. Gueorgui Babitchev
Ms. Jamia Sulayman

Party Representatives
Mr. Tim Osborne

Mr. Christopher Cook
Mr. Rodney Hodges

Witnesses

Mr. Vladimir Gladyshev
Mr. Brian Green, QC

Assistant to the Tribunal

Mr. Martin Valasek

Permanent Court of Arbitration

Mr. Brooks Daly

Ms. Judith Levine

Mr. Aloysius Llamzon
Mr. Erwann Nicot

Court Reporter

Mr. Trevor McGowan
Ms. Christina Yanni

Interpreters

Mr. Yuri Somov
Mr. Kirill Savinski

By a letter dated 2 December 2008, the Tribunal confirmed that no Post-Hearing Briefs

would be requested in these arbitrations.
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Mr. William McGurn
Mr. Cameron Murphy
Dr. Maja Ménard

Ms. Ksenia Khanseidova
Mr. Lorenzo Melchionda
Mr. Milo Molfa

Mr. Lee Berger

Mr. Guillaume De Rancourt
Mr. Matthew Bunda

Ms. Rachel Goldbrenner
Mr. Rashid Sharipov

Mr. Thomas Price

Mr. Stephane Sollogoub

Party Representatives

Mr. Vladislav Maslyannikov
Mr. Konstantin Gavrilov
Mr. Maxim Musikhin

Witnesses

Professor Suren Avakiyan
Mr. Sydney Fremantle
Mr. Anatoly Martynov
Mr. Martin Mann, QC
Professor Daniel Berman



34.

II.

35.

36.

37.

On 31 August 2009, the Tribunal informed the Parties that it had learned from the
Government of Portugal that, on 20 August 2009, Russia had notified the Portuguese
Republic as Depository of the Treaty of Russia’s intention not to become a party to the
Treaty pursuant to Article 45(3)(a) of the Treaty (the “Russian Notification”). The
Tribunal requested the Parties to submit their observations as to what effect, if any, the
Russian Notification had on the Tribunal’s consideration of the issues now before it. By
letters dated 15 September 2009, the Parties submitted their written observations in

response to the Tribunal’s request.

FACTUAL BACKGROUND

The disputes between the Parties to the present proceedings arose during the period
between July 2003 and August 2006, after Yukos had emerged following the collapse of
the Soviet Union to become the largest oil company in the Russian Federation. In
essence, the disputes between the Parties involve various measures taken by the Russian
Federation against Yukos and associated companies, that culminated in the bankruptcy of
Yukos in August 2006, thereby allegedly adversely affecting Claimants’ investments in
Yukos. Such acts include both criminal prosecutions and other measures that Claimants

allege to be in violation of the ECT.

A. ENERGY CHARTER TREATY

The ECT was opened for signature on 17 December 1994 and entered into force on
16 April 1998. According to Article 2 of the Treaty, its purpose is to establish “a legal
framework in order to promote long-term co-operation in the energy field...in

accordance with the objectives and principles of the Charter.”

The Russian Federation signed the ECT on 17 December 1994. The Treaty was
submitted for ratification to the Parliament of the Russian Federation on 26 August 1996.
Respondent notes that its Parliament has “never ratified the Treaty, nor has it ever
adopted any law accepting or approving its provisional application.” Instead, the
proposal to ratify the Treaty met “fierce opposition” in the State Duma hearings in April
1997 and January 2001 and continued to meet such opposition. Respondent therefore

contends that at all relevant times, the Treaty had not yet entered into force for the

-11 -



38.

39.

40.

41.

42.

43.

44,

Russian Federation, and that Claimants cannot rely on its terms in the present

proceedings.

In contrast, Claimants submit that the Russian Federation has applied the Treaty on a
provisional basis since signing it in December 1994, in accordance with Article 45 of the

Treaty.

On 20 August 2009, the Russian Federation notified the Portuguese Republic, as the ECT
Depository, of its intention not to become a party to the ECT. According to Respondent,
the Russian Notification is “fully consistent with the positions taken in these proceedings
by the Russian Federation, and was not intended to have any effect on the jurisdictional

and admissibility issues currently before the Tribunal.”

Claimants consider that the Russian Notification of 20 August 2009 has “no effect
whatsoever on the Tribunal’s consideration of the issues before it,” other than furnishing
further support for the conclusion that by terminating provisional application of the ECT
pursuant to Article 45(3) of the ECT, Russia “admits having applied the Treaty from the
date of signature with such provisional application giving rise to legally binding rights

and obligations.”

B. THE PARTIES TO THESE PROCEEDINGS

1. Claimants and Related Entities

The three Claimants in these related cases are all part of the Yukos group of companies,
which had at its center the Yukos Oil Corporation OJSC, headed by Chief Executive
Officer Mr. Mikhail Khodorkovsky.

Claimant in PCA Case No. AA 227, YUL, was incorporated on 24 September 1997 in the
Isle of Man (a Dependency of the United Kingdom).

Claimant in PCA Case No. AA 226, Hulley, was incorporated in the Republic of Cyprus
on 17 September 1997 and was a 100 percent owned subsidiary of YUL.

Claimant in PCA Case No. AA 228, VPL, was incorporated in the Republic of Cyprus on
7 February 2001.
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45.

46.

47.

48.

49.

2. Respondent

Respondent in these three proceedings is the Russian Federation.

C. YUKOS OIL CORPORATION OJSC

After the collapse of the Soviet Union, Yukos was incorporated as a joint stock company
in 1993 by Presidential Decree. Fully privatized in 1995-1996, it was a vertically
integrated group engaging in exploration, production, refining, marketing and distribution
of crude oil, natural gas and petroleum products. Its three main production subsidiaries
were Yuganskneftegaz, Samaraneftegaz and, from 1997, Tomskneft. In May 2002,
Yukos became the first Russian company to be ranked among the top ten largest oil and
gas companies by market capitalization worldwide. At its peak in 2003, it had 100,000
employees, six main refineries and a market capitalization estimated at over
US$33 billion. After its 2003 merger with Sibneft, according to Claimants, YukosSibneft
became the fourth largest oil producer worldwide, behind BP, Exxon and Shell. At the
time of Respondent’s alleged adverse actions in the summer of 2003, Yukos was engaged

in merger negotiations with ExxonMobil and Chevron.

’

Respondent, however, contends that Yukos was a “criminal enterprise,” engaged in a

variety of tax evasion schemes and other fraudulent activities.

D. CRIMINAL PROCEEDINGS

Starting in July 2003, a series of criminal investigations were initiated by the Russian
Federation against Yukos management and activities. Claimants characterize these
actions as harassment, motivated by Mr. Khodorkovsky’s participation in Russian
(opposition) politics and intended—together with tax reassessments—to lead to the
nationalization of Yukos’ assets. Respondent contends that its actions were in response

to illegal acts committed by Yukos and its officers and shareholders.

Between July and October 2003, three key Yukos officers were arrested. In July 2003,
Mr. Platon Lebedev, Director of YUL and Chairman of Hulley, was arrested on charges
of embezzlement and fraud; he was sentenced to nine years in prison in May 2005. In

October 2003, Mr. Vasily Shakhovsky, President of Yukos—Moscow, was charged with
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50.

51.

52.

53.

and later convicted of tax evasion. In October 2003, Mr. Khodorkovsky himself was
arrested and charged with crimes including forgery, fraud and tax evasion; he was also
sentenced to a nine-year prison term in May 2005. As a result of these arrests, a number
of high-ranking Yukos executives fled Russia, such as Mr. Leonid Nevzlin, Deputy
Chairman of Yukos until 2003. On 2 February 2007, new charges of embezzlement and

money laundering were brought against Messrs. Khodorkovsky and Lebedev.

Further arrest warrants were issued from mid-January 2004 against individuals who
either held office in Yukos or were associated with it. From late November 2004,
mid-level managers and lower-ranking employees were charged or became the subject of
criminal investigations. From 2005, several remaining Yukos officials, including many
foreign nationals, declined to return to Russia as a result of these investigations.
Claimants contend that by April 2006, no fewer than 35 top managers and employees of
Yukos had been interrogated, arrested or sentenced and that lawyers acting for Yukos had
been obstructed in their work. During the same period, Russian authorities conducted

searches, seizures and interrogations of Yukos property and personnel.

Claimants contend that all of these actions amounted to harassment and intimidation, that
they “severely hampered” the functioning of Yukos as a business and that the underlying

motive was to nationalize Yukos’ assets.

In response, Respondent contends that Claimants are “part of a criminal enterprise
engaging in a number of illegal activities [...] including tax evasion, tax fraud, and
schemes to avoid enforcement of tax liens” and that Claimants have “engaged in a pattern
of criminal activity” designed to divert funds from Russian entities through tax fraud and
embezzlement. It contends that Claimants had participated in an illegal tax scheme
designed to misuse special low-tax zones in Russia and that they were aware of the

illegality of the tax fraud scheme.

Respondent contends that in addition to participation in tax fraud schemes, Claimants
participated in a “massive transfer pricing scheme by which hundreds of millions of
dollars from the sales of oil and other products were illegally siphoned off to offshore
entities for the benefit of Khodorkovsky/Lebedev and other controlling Russian

oligarchs.” Through this scheme, oil or other products would be sold by Russian entities
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54.

55.

56.

57.

at below-market prices to offshore companies with no official affiliation to Yukos and
then re-sold at market prices, with the profits going to Yukos officials. Respondent
contends further that Yukos committed other corporate crimes, such as attempting to
issue shares in Yukos subsidiaries to offshore companies in order to dilute the
shareholdings of minority shareholders, manipulating the Yukos share price in order to
buy back Yukos shares from the banks at below-market prices, and embezzlement of

funds.

Respondent also contends that Yukos officials have been engaged in violent crimes, such
as the murder, attempted murder and assault of persons seeking to enforce Russian tax

laws or otherwise perceived to threaten Yukos interests.

Respondent denies that Yukos and its officers were targeted in a discriminatory way,
contending that Russian taxation measures have also applied to other offenders and that
the searches and seizures were taken as part of legitimate taxation measures and
conducted in accordance with the appropriate procedural protections available under

Russian law.

E. ADDITIONAL MEASURES

In the period between October 2003 and August 2006, Yukos and its subsidiaries faced a
series of additional measures, including the annulment of Yukos’ merger with Sibneft,
tax reassessments, the freezing of shares and assets, the threatened revocation of licenses,
mutual legal assistance measures and the forced sale of Yukos’ main production facility,
Yuganskneftegaz. These measures were followed by the bankruptcy of Yukos in August
2006.

1. Annulment of Yukos Merger with Sibneft

A merger was completed between Yukos and Sibneft, Russia’s fifth largest oil company,
in October 2003. According to Claimants, the resulting entity, YukosSibneft, became the
world’s fourth largest oil company. In November 2003, however, after Yukos had
acquired 92 percent of Sibneft’s shares and after the arrest of Mr. Khodorkovsky,

Sibneft’s controlling shareholder, Mr. Roman Abramovich, halted the merger process
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58.

59.

60.

61.

based on court findings of Yukos’ violations of Russian securities and anti-monopoly

laws.

2. Tax Reassessments

Respondent contends that from 2000 until Mr. Khodorkovsky’s arrest in 2003, Yukos had
“implemented an illegal and fraudulent tax evasion scheme designed to misuse special
low-tax zones within the Russian Federation,” known as “ZATOs” or “internal offshore
zones.” It alleges that the scheme involved setting up numerous sham companies in
internal offshore zones to enjoy a favorable tax regime in those territories. Claimants
deny that Yukos’ actions with regard to these trade subsidiaries was illegal or fraudulent,
but rather was consistent with Russian legislation in place at the time. They contend that
changes to Russian tax legislation were implemented retroactively and for ulterior

purposes.

In April 2004, the Russian Ministry of Taxation issued a tax reassessment for Yukos
exceeding US$3.4 billion for 2000, which was largely upheld by the Moscow Arbitrazh
Court. Similarly large tax reassessments were issued in the period between 2004 and
2006 for subsequent tax years. (For instance, 2001 taxes were re-assessed in the amount
of US$4.1 billion, 2002 taxes in the amount of US$6.9 billion and 2004 taxes in the
amount of US$6.1 billion.) Yukos’ subsidiaries were also faced with large tax
reassessment claims for the years 2001-2003. Respondent contends that the
reassessments were a consequence of Yukos’ activities relating to the tax fraud scheme.
Claimants submit, however, that the reassessments “were so excessive that the Russian

authorities’ strategy of destroying Yukos became plain.”

Claimants note that Yukos made numerous proposals to the Russian authorities
throughout this period to settle the tax claims, which were ignored or rejected by the
Russian authorities. Overall, Claimants contend, “there have been over 70 offers to settle

Yukos’ tax claims, all of which have been ignored by the Russian authorities.”

3. Freezing of Shares and Assets

At the same time that tax reassessments were being filed against Yukos and its

subsidiaries, Russian authorities began freezing shares and other assets belonging to

- 16 -



62.

63.

64.

65.

Yukos and related entities. In October 2003, Russian prosecutors froze shares held by
Yukos Universal and Hulley in Yukos—thereby freezing 53 percent of all shares in
Yukos. Orders issued by the Moscow Arbitrazh Court in April and June 2004 prevented
Yukos from disposing of any of its assets. An application by Yukos in July 2004 to have
sufficient assets released to meet its tax liabilities was ignored and a US$241 million
surcharge was applied for late payment of taxes. Similar fines for late tax payments were

charged in 2001 and in 2002.

In July 2004, Russian authorities began seizing Yukos’ shares in Yuganskneftegaz,
Samaraneftegaz and Tomskneft. Yuganskneftegaz bank accounts were frozen in August
2004 and thirteen additional freezing orders were imposed on Yukos’ bank accounts in
September 2004. The Russian authorities also used mutual legal assistance treaties to

affect Yukos’ interests abroad.

Respondent does not dispute the freezing of Yukos’ assets but contends that “[t]he
freezing of assets of the debtor, including shares owned by it, is a standard enforcement

measure for tax levies and judgments.”

4. Threatened Revocation of Licenses

Between October 2003 and December 2004, the Russian Ministry of Natural Resources
conducted a review of Yukos’ compliance with oil production license obligations.
Searches were conducted in September 2004 concerning Yuganskneftegaz licenses; in
October 2004, a Government task force recommended revoking 24 licenses to Yukos’
subsidiaries, and a special commission began investigations into Yukos’ oil and gas fields

in the Saratov Region. Investigations ended in December 2004.

S. Sale of Yuganskneftegaz

In July 2004, the Russian Federation indicated that it intended to appraise and sell
Yuganskneftegaz to pay off Yukos” back taxes. A valuation carried out by investment
bank Dresdner Kleinwort Wasserstein at the request of the Russian Federation valued
Yuganskneftegaz at between US$15.7 billion and US$18.3 billion. A valuation carried

out by JP Morgan, at the request of Yukos, valued Yuganskneftegaz at between
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66.

67.

68.

I11.

69.

US$16 billion and US$22 billion. The Russian Ministry of Justice announced that Yukos
was worth only US$10.4 billion.

After Yukos’ attempts to file for bankruptcy in both the Russian Federation and the
United States failed, Yuganskneftegaz was sold at auction on 19 December 2004 for
US$9.37 billion to Baikal Finance Group (“Baikal”), an entity purportedly controlled by
the Russian State. On 23 December 2004, Baikal was bought by State-owned Rosneft.

6. Bankruptcy Proceedings

Claimants allege that the Russian Federation first reported in March 2005 that it intended
to “push Yukos into bankruptcy in order to redistribute its remaining assets.” On
6 March 2006, a syndicate of banks filed a bankruptcy petition before the Moscow
Arbitrazh Court, pursuant to a Sale Agreement with Rosneft. Yuganskneftegaz filed a
separate bankruptcy petition against Yukos, which was subsequently joined to that of the
bank syndicate. On 29 March 2006, bankruptcy proceedings were commenced against
Yukos, placing it under external supervision, and on 1 August 2006, Yukos was declared

bankrupt.

Yukos’ remaining assets were acquired by State-owned Gazprom and Rosneft, with the
bankruptcy auctions raising a total of US$31.5 billion. In November 2007, Yukos was

liquidated and struck off the register of legal entities.

PARTIES’ WRITTEN SUBMISSIONS

As indicated in Part C of the Procedural History above, the Parties submitted two rounds
of memorials. Each party took full advantage of the written phase of these proceedings,
filing detailed and extensive written submissions. Respondent’s First Memorial runs to
150 pages, and was accompanied by 311 exhibits and five witness statements.
Claimant’s Counter-Memorial is 137 pages long, and was accompanied by 453 exhibits
and three witness statements. Respondent’s Second Memorial runs to over 250 pages,
and was accompanied by 494 exhibits and 15 witness statements. Finally, Claimant’s
Rejoinder runs to over 200 pages, and was submitted with 641 exhibits and four witness
statements. Hundreds of other additional exhibits and witness statements were submitted

in the course of the proceedings.
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70.

71.

The Tribunal studied these submissions carefully. The Parties’ principal arguments are
re-stated in the Tribunal’s analysis of the issues in Part VIII, below. For purposes of this
introductory chapter, the Tribunal reproduces below verbatim the written ‘“‘skeleton

arguments” that the Parties submitted prior to the hearing at the Tribunal’s request.

A. RESPONDENT’S POSITION
The text of the paragraphs below is produced directly from paragraphs 1 to 53 of

Respondent’s Skeleton Argument submitted on 10 November 2008.

A. Claimants’ Mandatory Opt-Out Declaration Argument is Without
Merit

1. The Russian Federation is entitled to rely on the
inconsistency clause in Article 45(1) of the ECT irrespective
of whether the Russian Federation ever made an opt-out
declaration under Article 45(2)(a).

2. Article 45(1) provides that the ECT is to be provisionally
applied as to each signatory “to the extent that such
provisional application is not inconsistent with its
constitution, laws or regulations.” Article 45(2)(a)
separately provides that an ECT signatory “may” deliver to
the Treaty Depository a declaration “that it is not able to
accept provisional application.” Contrary to Claimants’
contention, Article 45(2)(a) is not a compulsory procedural
mechanism, and a Treaty signatory need not have made an
opt-out declaration in order to rely on the inconsistency
clause in Article 45(1).

3. The plain language of Article 45, its context, the Treaty’s
travaux préparatoires, circumstances at the time of the
Treaty’s conclusion, and State practice in the application of
the Treaty all support this conclusion.

4. By their terms, Article 45(1) is self-executing and does not
require the delivery of an opt-out declaration, and Article
45(2)(a) operates in express derogation of Article 45(1)
(“Notwithstanding paragraph (1)) and, in any event, is not

obligatory (a signatory “may” deliver an opt-out
declaration).

5. The inconsistency clause in Article 45(1) is based on
standard inconsistency clauses included in other treaties,
none of which provide for an opt-out mechanism. When
originally proposed, Article 45(1) was drafted as a stand-
alone clause without an opt-out mechanism.  Article
45(2)(a) was added later only to accommodate those States
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that did not want to apply the Treaty provisionally at all, for
political or other reasons.

6. At least six States separately stated that they considered
themselves entitled to rely on the inconsistency clause in
Article 45(1) without making an opt-out declaration. A
Joint Statement of the EU Member States, the Council and
the Commission of the European Union is to the same
effect. The informal transparency declarations made by
several States, relied on by Claimants, are unavailing.
While some States did make transparency declarations, none
of the transparency declarations was ever delivered to the
Treaty Depository, as required by Article 45(2)(a), and
several States which expressly relied on Article 45(1),
including Germany, France, Spain, and Luxembourg, never
made transparency declarations.  Though not legally
relevant, the Russian Federation’s failure to make a
transparency declaration is not surprising, given the
extraordinarily rapid pace of legal and constitutional change
in Russia in the period in question. Under the chaotic
circumstances then prevailing, no detailed analysis of the
Treaty’s consistency with Russian law could fairly be
expected.

B. Claimants’ All-or-Nothing Approach to Article 45(1) of the Treaty
is Without Merit

7. Pursuant to Article 45(1), each provision of the Treaty must
be provisionally applied, but only to the extent performance
of the obligation created by that provision is not inconsistent
with Russia’s Constitution, laws or regulations. Claimants’
argument notwithstanding, Article 45(1) does not operate on
an “all-or-nothing basis” so as to require, as a matter of
principle, either that the entire Treaty be provisionally
applied, or that no portion of the Treaty be provisionally
applied.

8. The plain language of Article 45(1), its context, the Treaty’s
travaux préparatoires, the circumstances at the time of the
Treaty’s conclusion, and State practice in the application of
the Treaty all support the conclusion that Article 45(1) is to
be applied provision-by-provision, and not on an all-or-
nothing basis.

9. In common usage, confirmed by standard dictionary
definitions, “to the extent that” refers to the “scope” or
“width of application.” “To the extent that” is precisely the
language used when drafters wish to make clear that a
provision is to be applied only insofar as what follows is the
case. If it had been intended that the Treaty would be
provisionally applied in whole or not at all, Article 45(1)
would have instead provided for the Treaty’s provisional
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application “if” such provisional application is not
inconsistent with a signatory’s domestic laws. The drafters
of the Treaty likewise could not plausibly have intended that
a signatory’s provisional application of the entire Treaty
would in principle be inconsistent with a signatory’s
“regulations.”

10. The travaux préparatoires confirm that the negotiating
States expected that provisional application would differ
from country to country based on different domestic
inconsistencies; that even relatively minor regulations could
result in the non-application pro tanto of an inconsistent
Treaty provision; and that even a signatory which had no
objection in princ