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SUMVARY:

... On Septenber 18, 2001, three judges of the Victoria District Registry of
the Australian Federal Court issued a two-to-one decision allow ng the expul sion
of 433 Afghan asylum seekers from Australian territorial waters. ... " Wile
UNHCR and human rights groups have criticized refugee detention, State practice
has sanctioned the detai nment of refugees in both prisons and refugee canps and,
under international |aw, Australia retains some discretion in deciding whether
to detain asylum seekers or refugees. ... For purposes of non-refoul enent, it
is imuaterial how an asylum seeker cones within the territory of the State - if
an asylum seeker is forcibly repatriated to a country where he or she has a
wel | -founded fear of persecution or a risk of torture, then refoul ement in vio-
lation of international |aw has taken place. ... H story shows that solutions to
refugee crises depend on the actual circunstances surroundi ng asyl um seekers
when determ ning whether resettlenent, repatriation, or tenporary protection is
appropriate. ... The fact that Nauru could offer adequate protection to asylum
seekers, with the assistance of Australia, does not mean that Australia does not
need to change its asylum determ nation systemon the Australian nmainland, nor
does it nmean that Australia's detention facilities for asylum seekers on the
mai nl and do not need i nprovenent.

H GHLI GHT: Dorsey & Wiitney Student Prize in Conparative and International Law
Qut st andi ng Note Award W nner

This Note examines the viability of Australia's new policy towards refugees. It
first looks at the facts of an international incident where Afghan refugees were
transported by ship through international waters. The Note then considers Rud-
dock v. Vadarlis, the case that led to a new policy for harboring and processing
refugees in Australia. This Note argues that the repercussions of the "Tanpa |n-
cident" have far-reaching and potentially advantageous consequences for interna-
tional refugee policy as a whole.

TEXT:
[ *251]

. Introduction
On Septenber 18, 2001, three judges of the Victoria District Registry of the

Australian Federal Court issued a two-to-one decision allow ng the expul sion of
433 Afghan asyl um seekers from Australian territorial waters. nl This decision
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overturned a prior ruling by a single judge, dated Septenber 11, 2001, which
hel d that the expul sion of asylum seekers fromthe Norwegian contai ner ship W
Tanpa ("Tanpa") was illegal, and that the asylum seekers should be pernmitted to
debark on Australian territory where, under Australian |law, they could subse-
quently apply for protection visas. n2 This reversal on appeal touched on nulti-
ple issues regarding the [*252] intersection of refugee |law, maritine |aw,
customary international |aw, Australian inmigration |aw, the conmon |aw wit of
habeas corpus, human rights |law, and Australian refugee and imrigration policy.

Sone hunan rights groups have criticized the Federal Court's reversal and the
pol i cies subsequently adopted by the Australian governnent. This Note attenpts
to determ ne whether these criticisns are valid. It starts, in Part Il, by
briefly outlining the facts surroundi ng the Tanpa i nci dent.

In Part 111, the various stages of the Tanpa incident are analyzed in chrono-
| ogi cal fashion, in order to deterni ne whether each phase of Australia's actions
conported with international law. First, Part |1l exam nes the issue of whether

t he Tanpa rescuees were, in fact, refugees. Then, it investigates the matter of
whet her | ndonesia, Norway, or Australia should have been responsible for the
fate of the rescuees. This is foll owed by an anal ysis of whether Australia vio-
lated international |law by sending its soldiers to board the Tanpa, and whet her
Australia's detention of the rescuees was | egal under international |aw Next,
Part 111 explores the question of whether Australia had the right to return the
rescuees to Afghanistan. This is followed by an anal ysis of whether Australia

vi ol ated ot her provisions of international lawin its expul sion of the rescuees,
and whet her the protection offered the Afghan rescuees in Nauru was presunp-
tively inadequate given its tenporary basis. Part 1l concludes by addressing
the i ssue of whether the rescuees were actually offered adequate protection via
t he Nauru/ New Zeal and agreenent, and the question of whether Australia' s actions
violated its duties to the United Nations H gh Comi ssioner for Refugees.

Part 1V exam nes the inplications of Australia's new refugee policy. This
Not e argues that Australia's new policy of processing asylum seekers abroad is,
contrary to popul ar belief, beneficial on five levels. First, the new policy
benefits Nauru and other South Pacific nations w thout unreasonably threatening
the safety of the rescuees. Second, the agreenent was perceived as benefiting
Australia and was approved by Australia's voters. Third, the agreement reduces
the incentives for economic mgrants to pose as refugees. Fourth, it deters peo-
ple-trafficking. Finally, Australia' s new refugee policy is beneficial because
it encourages international burden-sharing vis-a-vis refugees and asyl um seek-
ers.

[ *253]
Il. The Facts of the Tanpa | ncident

The issues disputed in Ruddock stemmed from an incident that occurred on August
26, 2001, when a wooden fishing boat heading fromlndonesia to Australia, carry-
ing 433 individuals, nmostly Afghan nationals, began to sink in the Indian Ccean
approxi nately 140 kiloneters north of Australia's Christmas Island territory. n3
The Norwegi an-regi stered container ship Tanpa was in the area at the tine,
headed for Singapore, and its Captain answered a call from Australian authori -
ties asking himto rescue the people on the sinking boat. n4 The Captain agreed
to performthe rescue, and the Australian Coast Guard guided the Tanpa to the
si nki ng boat, the lives of 433 rescuees on board were saved in the process. nb5

When the Captain asked the Australian Coast Guard where to take the rescuees,
he received no clear response, and so the Captain began heading to Indonesia to
di senmbark the rescuees. n6 Sonme of the rescuees objected to being returned to
I ndonesi a, however, and threatened to commit suicide unless the Captain depos-
ited themon Australia's Christnmas Island territory. n7 In response, the Captain
changed the Tanpa's course towards Christmas |sland, at which point Australian
authorities requested himto return the rescuees to Indonesia. n8 At this tine,
however, the Captain clainmed that if he sailed to I ndonesian waters, he would
expose those on board the Tanpa to a nunber of dangers in the open sea, which
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could result in a massive loss of life, and he stated his belief that the safest
course was to continue towards Christnas |sland. n9

The next day, on August 27, the Cabinet Ofice asked the Adm nistrator of
Christmas Island to ensure that no Australian vessel |leave Christrmas Island to
neet the Tampa and ordered Christmas Island's port to be closed. nl0 An officer
of Australia's Departnent of Immigration and Miulticultural Affairs ("D MA') al so
sent a meno to the Captain of the Tanpa, requesting himnot to allow the vesse
to nove closer to Christmas Island than its then-current position (13.5 [*254]
nautical mles). nll In response, the Tanpa's shipping agent faxed the DI MA a
nessage indicating that the nedical situation on board the Tanpa was deteriorat -
ing, and that if it were not dealt with pronptly, people nmight die. n12 The
shi ppi ng agent also stated that if the situation were not resolved quickly,
"nmore drastic action" mght have to be taken to prevent loss of life. nl3

Due to concerns over the well-being of the rescuees and of the Tanpa crew,
the Captain violated Australia's request to maintain the Tanpa's position. He
brought the vessel into Australian territorial waters on the norning of August
29, and stopped approximately four nautical mles from Christmas |sland. nl4
Wthin two hours, forty-five Special Arned Services (SAS) troops fromthe Aus-
tralian Defence Force were sent from Christmas Island to board the Tanpa. nl15
These troops boarded the Tanpa to render medi cal and humanitari an assistance to
the rescuees, to provide security for the Tanpa's crew, and to facilitate depar-
ture of the Tanpa from Australian waters. nl6

The foll owi ng day, on August 30, the Afghan rescuees gave the Norwegi an am
bassador a letter claimng that they were refugees and asking that Australia
give themthe rights associated with refugee status. nl7 Australia continued to
refuse to let the rescuees be di senbarked upon the Australian mainl and.

On Septenber 1, while the rescuees remai ned on-board, an agreenent between
Australia, New Zeal and, and Nauru for the processing of the rescuees was an-
nounced on behal f of the Prine Mnister of Australia. nl8 Under the agreenent,
the rescuees woul d be conveyed to Nauru and New Zeal and for initial processing.
n19 New Zeal and agreed to process 150 of those aboard the Tanpa, and those de-
term ned to be genuine refugees by New Zeal and were to have the right to remain
there. The remai nder of the rescuees would be processed in Nauru, and those as-
sessed as having valid clains to asylum "woul d have access to Australia and
other countries willing to share in the settlenent of those with valid clains."
n20 According to the [*255] agreenment, Australia agreed to bear the full cost
of Nauru's involvenment in the rescuees' processing. n2l Australia also prom sed
to provide the rescuees with "all necessary humanitarian assistance while these
arrangenents [were] put in place." n22

The Victorian Council for Civil Liberties, a non-governmental organization
conmitted to advocating for fundanental rights and freedons, and Eric Vadarlis,
a solicitor who offered pro bono representation to the rescuees, initiated a
| awsui t agai nst the Australian Mnister of Inmgration and Miulticul tural Af-
fairs, the Australian Attorney-Ceneral, the Australian Mnister of Defense, and
t he Conmonweal th of Australia. n23 The plaintiffs' principal argunent was that
t he def endants were unlawful |y hol di ng asyl um seekers aboard the Tanmpa. n24

On Septenmber 3, Australia transferred the rescuees onto the |arge Australian
troop ship HVAS Manoora, after reaching an agreenent between all parties in-
volved in the suit that such a transfer would not change the legal rights of the
parties involved in the Tanpa incident. n25 The Manoora was a |arge, confortable
vessel with extensive nedical facilities that coul d adequately accomvbdate the
Af ghan rescuees. n26

VWil e the rescuees waited on board the Manoora, the Victorian Council for
Cvil Liberties and Vadarlis' suit was heard. On Septenber 11, a single judge
serving on the Federal Court of Australia, Judge North, ruled that Australia's
i nt ended expul sion of the rescuees fromthe Tanpa was illegal, and that they
shoul d i nstead be di senbarked on the mainland of Australia, where they would be
able to apply for protection visas. n27 This decision, however, was overturned
on appeal on Septenber 18 by three judges of the Australian Federal Court who
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rul ed, two-to-one, that the expul sion of the 433 Afghan rescuees from Australian
territorial waters could proceed. n28

Australia thereafter transported the rescuees via the Manoora to Port M-
resby, the capital of Papua New Gui nea, where they were [*256] flown to Nauru
and New Zeal and. n29 In Nauru, the rescuees were housed in Australian-run deten-
tion centers, and processing of their asylum applications eventually began with
the assistance of the United Nations Hi gh Conm ssioner of Refugees ("UNHCR').
n30

Vadar|lis subsequently appeal ed the decision allow ng the expul sion, but his
appeal was declined by the Australian H gh Court because the rescuees had al -
ready been transported to New Zeal and or Nauru and the relief requested by
Vadarlis had therefore beconme "hypothetical." n31 Gven the apparent judicia
sanction of Australia's actions with respect to the Tanpa rescuees, the Howard
government initiated sweeping changes to Australia's refugee policy incorporat-
ing the regul ar use of offshore detention centers.

I1l. International Law and the Tanpa Rescuees
A. Were the rescuees refugees?

On August 30, 2001, the Norwegian anbassador to Australia visited the Tanpa and
was given a letter signed by the "Afghan Refugees Now [sic] off the coast of
Christmas Island.” n32 The letter noted the "long time war" in Afghani stan as
wel | as the "genoci de and nmassacres" taking place in the country. The letter
al so observed that Australia had previously granted asylumto a number of Af-
ghans and nmade reference to the 1951 Convention Relating to the Status of Refu-
gees (the "1951 Refugee Convention," "1951 Convention," or "Refugee Conven-
tion"), stating that the asylum seekers did "not know why [they] have not been
regarded as refugees and deprived fromrights as refugees according to |nterna-
tional Convention (1951)." The letter finished by requesting that Australia not
deprive the rescuees of rights enjoyed by other refugees in Australia, along
with a plea "to take nercy on the life of (438) [sic] men, wonen, and children”
on [*257] board the Tanpa. n33

Australia has legal duties that arise fromits ratification of the 1951 Refu-
gee Convention and its ratification of the 1967 Protocol relating to the Status
of Refugees. In fact, Australia was one of the first countries to sign the 1951
Ref ugee Convention, n34 reflecting Australia's status as a supporter of refugee
rights. Australia has historically abided by its obligations under the 1951
Ref ugee Convention and its Protocol, which have been incorporated into its na-
tional legislation via the Mgration Act of 1958 and the M gration Regul ati ons
of 1994. n35

The 1951 Convention does not address actual procedures for determning refu-
gee status, leaving States the choice of nmeans for inplenmenting the Convention
at the national level. n36 According to the Convention, a refugee is sonmeone
who:

owi ng to well-founded fear of being persecuted for reasons of race, religion
nationality, nenbership of a particular social group or political opinion, is
outside the country of his nationality and is unable, or owing to such fear, is

unwi I ling to avail hinmself of the protection of that country; or who, not having
a nationality and being outside the country of his forner habitual residence as
a result of such events, is unable or, owing to such fear, is unwilling to re-

turn to it. n37

The Federal Court explicitly stated in the second Ruddock decision that the
court would not consider the question of whether or not the rescuees were refu-
gees. According to the Federal Court, "the question whether all or any of the
rescuees are refugees has not been determined." n38

[*258] It seens certain, however, that nany of the Afghan rescuees would
have been deened refugees under Australian |aw and the Refugee Convention if
they had been allowed to file for protection visas in Australia. This fact was
recogni zed by many of the actors involved in the early stages of the Tanpa con-
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flict. Judge North recognized as nuch in the first Ruddock deci sion, when he ad-
mtted that it was "probable that a significant nunber of the rescuees are peo-
pl e genuinely fearing persecution in Afghanistan.” n39 The Prine Mnister of New
Zeal and al so recogni zed this, noting that "asylum seekers from Afghanistan flee
fromone of the world' s nost repressive regines,"” where human rights abuses are
conmon, one quarter of Afghan children die by the age of five, and 3.6 mllion
Af ghans have al ready becone refugees. n40 It was al so generally recogni zed t hat
a significant proportion of asylum seekers from Af ghani stan processed through
the Australian asylum status determ nation systemhad, in the past, been found
to qualify as refugees under the 1951 Convention. n4l

Many of the rescuees, it appears, would have been found to have a well -
founded fear of persecution had they been processed as refugees by Australia at
the tine of the Tanpa incident. Furthernore, |ater refugee status determ nations
for the rescuees held in Nauru did indeed confirmthat some of the rescuees were
entitled to refugee status (although it also cane to |light by | ate Septenber
that a few of the rescuees were probably Paki stanis posing as Afghan refugees).
n42

The nore pertinent issue, however, is not whether the rescuees were eventu-
ally found to be refugees, but whether Australia was obliged to process the res-
cuees through its asylum status determnati on system G ven the probability that
many of the rescuees woul d have been considered refugees, it was virtually a
foregone concl usion that the country where their asylum applications were proc-
essed woul d al so end up assuning the burden of caring for the refugees. Assum ng
that the burden of caring for refugees is expensive, this point was probably not
[ ost on Australia, Norway, or |Indonesia, all of which denied responsibility for
processing the rescuees. In Australia, for exanple, individuals determned to be
refugees are entitled to, inter alia, inmediate access to health care, social
security, English-1language training progranms, settlenment [*259] services, ori-
entati on prograns, subsidized accommpdation, free clothing, free househol d goods
and furnishings for their new honmes, free primary and secondary education, em
pl oyment assi stance, and vocational training. n43

This Note seeks to determ ne which country, under international |aw, should
have borne the responsibility for the processing of the refugees.

B. Shoul d I ndonesi a have been responsible for the rescuees?

Asyl um seekers have been escapi ng by sea for nany decades. The nobst publicized
cases of such mass escape via sea involve Cubans, Haitians, and |Indo-Chinese.
n44

One issue of paranpunt inmportance in the determ nation of whether asylum
seekers shoul d be deened refugees is the issue of whether the asylum seeker has
crossed an international boundary. As comentators have noted, "[a] claimant to
refugee status nust be "outside' his or her country of origin, and the fact of
having fled, or having crossed an international frontier, is an intrinsic part
of the quality of refugee, understood in its ordinary sense." n45

The rescuees on board the Tanpa had clearly crossed a nunber of internationa
boundaries on their journey from Af ghanistan to Australia. A though we do not
know whi ch countries the rescuees passed through on their way to I ndonesia, and
al t hough different rescuees nay have passed along different routes, it is a fact
that the rescuees had been in Indonesia, where they boarded the wooden fishing
boat that |ater sank 140 kilometers north of Australia's Christmas Island Terri -
tory. n46

An argunment could be nade that the rescuees shoul d have been the responsibil-
ity of Indonesia, given their prior presence in that country. Wile refugees are
not required to cone directly fromtheir country of origin to the country where
t hey request asylum countries or territories passed through by the asylum
seeker are normally required to constitute potential or actual threats to free-
domor life if rescuees are to be exenpt fromreturn to these countries. n47
Certain [*260] European treaties go so far as to create a presunption that an
asyl um seeker passing through a third State has an opportunity to claimasylum
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in that country. n48 This principle is known as the "safe third country" rule.
On the basis of the safe third country rule, it could be argued that since the
Tanpa rescuees had an opportunity to request asylumin |Indonesia before com ng
to Australia, they were not owed the duty of having an asyl um status determ na-
tion made in Australia. Australia did, in fact, argue that I|ndonesia should be
responsi ble for the rescuees, thereby weakening diplonmatic relations between
Australia and | ndonesia. n49

Anot her common criterion used to determ ne whether individuals have had the
opportunity to request asylumis the length of tine during which they remain in
a country of transit. For instance, sone countries require that an asyl um seeker
spend at least three months in a country before it may be legally presuned that
t he asyl um seeker has had an opportunity to claimasylumin that country. n50
Because we do not know what length of tine the rescuees spent in Indonesia, it
seens unreasonabl e to assume that the rescuees had possessed a real opportunity
to apply for asylumin | ndonesia.

It woul d al so have been problematic to make | ndonesia responsible for proc-
essing the rescuees, given that the rights of the rescuees qua asyl um seekers
and potential refugees m ght not have been adequately guaranteed in |Indonesia.

I ndonesia is neither a party to the 1951 Convention nor to its 1967 Protocol, so
the rights attached to refugee status are not guaranteed by law w thin Indone-
sia. n51 Neverthel ess, |ndonesian authorities do allow asylum seekers to renmin
i n I ndonesia while UNHCR assesses their clains, and individuals recognized by
UNHCR as refugees are permitted to stay in the country pendi ng a durabl e sol u-
tion. nb2

Thus, while returning the rescuees to Indonesia nmight not have been tanta-
mount to returning themto a place of persecution, the protection offered to
t hose rescuees who were genui ne refugees mght [*261] have been inadequate in
I ndonesia. Still, the rescuees' return to Indonesia would not have been a clear
violation of international |aw, although the actual events and dipl omatic dis-
agreenents surroundi ng the Tanpa incident precluded this possibility.

C. Shoul d Norway have becone responsible for the rescuees?

The duty to rescue those in distress is well established by both general inter-
nati onal |law and by treaty. n53 The Tanpa therefore had a duty to help the res-
cuees, and its Captain acted within the bounds of this duty when he rescued the
passengers fromthe sinking Indonesian boat.

A claimcould be nmade that Norway shoul d have becone responsible for the res-
cuees under the principle of flag State responsibility, whereby the State of the
ship that assunes control of a rescuee becones responsible for that rescuee's
fate. And, indeed, the government of Australia did initially argue that the res-
cuees should be the responsibility of Norway, along with Indonesia. n54

In the past, flag States have often accepted at | east sonme degree of respon-
sibility for the asyl um seekers they have rescued. For instance, when 150 ille-
gal Vietnanese immigrants on their way to Darwin, Australia, were rescued by the
British vessel Entalina, the British government initially argued that Australi a,
which was the first-port-of-call, should therefore accept responsibility for the
asyl um seekers. n55 When a di spute over responsibility for the rescuees ensued
with Australia, however, "the British governnent ultimately accepted for reset-
tlement in the United Kingdomall refugees not resettled in other countries.”
n56

The preci se boundaries of a flag State's duty have been debated in a variety
of international forums. During the 1980 Executive Committee Meeting, for in-
stance, the Greek representative clained that the rescue of refugees at sea
shoul d not inpose flag State responsibility and that responsibility for the res-
cuees should rest with [*262] all signatories of the Refugee Convention and
its Protocol, so as to allow for the fair sharing of the burden of caring for
t he rescuees. n57

A Working G oup on problens related to rescue at sea was al so set up to ana-
lyze flag State responsibility. The Wrking G oup nmet during July 1982, and its
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report was eventually considered by the Executive Conmittee. n58 During consid-
eration of the report, the duty to rescue those in distress at sea was repeat-
edly stressed, but it was generally acknow edged that the problem of refugees at
sea created a division of responsibilities between the flag States, coasta
States, and resettlenent States involved in the incident. n59

Conment ators have noted that the principle of flag State responsibility has
not been established as customary international [aw. n60 But while the principle
is not arule of international law, it is well-settled that "if a flag State re-
fuses to accept any responsibility for resettlenment of refugees, and if the
ship's next port of call is in a country where the refugee's life or freedom nay
be threatened, then the flag State is guilty of refoul ement,” n6l1 which is pro-
hi bited by international |aw.

This principle of non-refoul enent is one of the nost fundanental principles
of refugee law. It decrees that "no refugee should be returned to any country
where he or she is likely to face torture or persecution.” n62 It is codified in
Article 33 of the 1951 Refugee Convention, n63 Article 3 of the 1984 UN Conven-
tion against Torture, n64 and in a variety of regional instrunents. n65 The
principle of non-refoul enent is accepted by nbst States, n66 including sone
States that have not ratified the 1951 Refugee Convention, and it has been
[*263] found to apply to both refugees and asyl um seekers. n67 | ndeed, the
principle of non-refoulenment is so well accepted that it has becone a jus cogens
rule of customary international |law. n68 In Ruddock, as the rescuees were deliv-
ered froma Norwegi an-regi stered vessel to Australia, a country where the asylum
seekers' life or freedom woul d not be placed in jeopardy, Norway was not guilty
of refoul ement by its actions.

Clearly, the biggest default of the doctrine of flag State responsibility is
that it provides incentives for ships to ignore other vessels in distress due to
fears that the flag State will become responsible for those rescued. |ndeed,
this is exactly the type of situation that arose on repeated occasions during
t he I ndo-China refugee crisis, where ships ignored many refugees stranded at
sea, leaving themat the nercy of fate, to avoid the expense and delay resulting
fromthe attenpt to rescue them n69

G ven the uncertainty of flag State responsibility, and the negative incen-
tives it can produce, it would be unwise to claimthat Norway was solely respon-
sible for the fate of the rescuees. It is also clear that Norway did not violate
the principle of non-refoul enent. Neverthel ess, considering Norway's invol venent
in the Tanmpa incident, given the fact that it was a signatory to the 1951 Refu-
gee Convention and its 1967 Protocol, n70 and that is has the econonic ability
to care for the rescuees, it would not necessarily have been unreasonable for
Norway to have shoul dered sone of the burden for the rescuees' care. For in-
stance, Norway coul d have been expected to consider accepting for resettl enent
sone of the Tanpa rescuees who were eventually determnmined to be refugees on
Nauru; and yet, it has not done so. n71

D. Should Australia have become responsible for the rescuees?

Australia was not the intended first port-of-call when the rescuees were ini-
tially rescued by the Tanpa. After saving the [*264] rescuees fromthe sinking
ship, the Tanmpa's Captain headed for Indonesia in order to disenbark them n72
But, as previously nentioned, several of the rescuees objected to being returned
to Indonesia, however, and threatened suicide unless the Captain deposited them
on Australian territory. n73 The Captain subsequently turned the ship to head
for Australia's Christnas Island territory, which then becane the Tanmpa's next
i ntended port-of-call. n74 Australia did in fact subsequently becone responsible
for the rescuees. This outcone is intuitively appealing for a nunber of reasons.
But despite this intuitive appeal, the actual outconme of the Tanpa incident was
never predeterm ned by international |aw

Argui ng against a right of entry into Australia, Judge Beaunont, witing for
the magjority in the second Ruddock case, cited Musgrove v. Chun Teeong Toy,
where the Privy Council held that an alien has no | egal right enforceable by ac-
tion to enter Victoria, except where a statutory right exists. n75 He also cited
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the Lord Chancel |l or that deci ded Musgrove, who noted that no right to enter Vic-
toria existed, but that "circunstances may occur in which the refusal to permt
an alien to land m ght be such an interference with international conity as
woul d properly give rise to diplomatic renonstrance... ." n76

The Tanpa initially stopped 13.5 nautical mles fromAustralia' s Christnas
Island territory, as ordered by Australian authorities. n77 Subsequently, when
the Captain of the Tanpa becane concerned about the welfare of the rescuees and
the ship's staff, he brought the Tanpa within four nautical mles of Christmas
I sland. n78 According to the United Nations Convention on the Law of the Sea,
ratified by Australia in 1994, each nation's sovereign territorial waters may
extend up to 12 nautical miles (22 knm) beyond its coast. n79 Thus, when the
Tanpa noved to within four nautical mles of Australia' s Christmas Island terri-
tory, the Captain had taken the rescuees into Australian's sovereign territoria
wat er s.

It is an accepted principle of international |aw that "every State enjoys
prima facie exclusive authority over its territory and [*265] persons within
its territory." n80 Wth this authority, however, cones responsibility. n81 On a
basic level, a State is obliged to ensure and to protect the basic human rights
of everyone within its territory. n82 In furtherance of this duty, Australia
provi ded the rescuees with access to health care, basic necessities, and shelter
on the Manoora (al beit after some delay and di pl omati ¢ wangling). n83

The necessity of protecting the basic hunman rights of everyone in a State's
territory does not nean, however, that the rescuees had the right to apply for
asylumin Australia over Australia's objections. Al though an individual's right
to seek and enjoy asylumwas stated in the 1948 Uni versal Declaration of Human
Ri ghts, this docurment does not create an unconditional right to asylum n84 Asy-
luminstead has been Iimted to asylum from persecution. n85 | ndeed, the States
that drew up the 1951 Refugee Convention were not prepared to recognize an un-
conditional right of asylum and therefore refused to provide for a specific
right to such. n86

In the real world, countries that are asked to accept human rights |aws have
never been willing to give up their discretion about whomto adnit within their
State. n87 The right of a State to grant asylum |ike any other exercise of ter-
ritorial jurisdiction, is a discretionary power, giving the state a right to de-
termne whomit will favor, as well as the form and substance of the asylumthat
will be ultimately granted. n88 A State also has the right to narrowy prescribe
the conditions of asylumand the asylumthat will be enjoyed. n89 As Louis Hen-
kin stated, "it would be nice to have everybody have a right of free entry any-
where, but no country is prepared to agree with that ... there are very few
countries who think it ought to be a human right to go ... anywhere.” n90 In
Ruddock, Judge French aptly noted the prevailing notion that "Australia's status
as a sovereign nationis [*266] reflected in its power to determ ne who may
cone into its territory and who may not and who shall be admitted into the Aus-
tralian comunity and who shall not." n91

According to the UNHCR s Handbook on Procedures and Criteria for Determning
Ref ugee Status, the "assessnment as to who is a refugee, i.e., the determination
of refugee status under the 1951 Convention and the 1967 Protocol, is incunbent
upon the Contracting State in whose territory the refugee applies for recogni -
tion of refugee status." n92 In other words, the rescuees nust actually have
been in Australian territory for Australia to have beconme obligated to determ ne
their refugee status under the Refugee Convention. Here, although the territo-
rial limts of a State extend to the boundaries of its territorial sea, entry
within Australia's territorial sea did not constitute entry within the State,
"where "entry' is the juridical fact necessary and sufficient to trigger the ap-
plication of a particular systemof international rules." n93

Australian |l aw determines the juridical fact necessary to trigger the appli-
cation of its visa protection system Australia's 1958 Mgration Act states that
the individuals can apply for protection visas when they are within Australia's
"mgration zone" - defined at the tine of the Tanpa incident as "land that is
part of a State or Territory at nmean | ow water nark." n94 According to this
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definition, although they did enter into Australia's territorial seas, given
that they never reached | and above the mean | ow water mark, the rescuees never
entered Australia's "migration zone" as defined by Australia's Mgration Act.

The M gration Act also requires that non-citizens enter Australia by way of
the grant of a visa. n95 Provisions relating to visas are found in Part 2, Divi-
sion 3 of the Mgration Act, which includes neasures relating to the protection
vi sas sought by the rescuees. n96 A necessary condition for the grant of a pro-
tection visa is that the applicant is a "non-citizen in Australia to whom Aus-
tralia has protection obligations under the Refugees Convention as anmended by
the [*267] Refugees Protocol." n97 Under Australian |aw, applications for asy-
[ um must be made on a prescribed form (form 842), available from Australian
overseas m ssions, the Departnment of Inmigration and Multicultural Affairs, and
the Wrld Wde Web. n98 Al though applications nmust be | odged outside of Austra-
lia at a diplomatic or trade m ssion, there is no application processing fee.
n99

The "soverei gn conpetence aspect” of territorial asylumallows each state to
be the sole judge of the basis upon which it will extend protection, although
other states shall, in a spirit of international solidarity, "consider" neasures
to lighten the burden of their sister states. nl00 Here, Australia eventually
performed the reasonable actions required to |lighten the burden of other States
- it had the rescuees renmoved fromthe Tanpa and pl aced on the confortable
Manoora, where their lives were no longer in danger, until a better solution
could be found for the rescuees' plight.

It should be noted that the question of whether the rescuees were on Austra-
lian territory for the purposes of triggering rights to asylum status determ na-
tions has been rendered noot by Australian |egislation subsequent to Ruddock
After Ruddock, the Australian government passed |egislation exenpting Christnas
I sl and and other northern Australian islands fromAustralia's "mgration zone,"
so that future asylum seekers arriving there would not have the right to apply
for protection visas. nl01

Al though it could be argued that Australia had a noral duty to give the res-
cuees access to asylum status determ nation procedures, and although it could be
argued that Australia was violating the spirit of the 1951 Refugee Convention
it cannot be said that Australia had a duty according to international |aw or
Australian law to process the rescuees. Australia's acceptance of the burden of
caring for the rescuees, via the Nauru/ New Zeal and agreenent and the use of the
Manoora, was therefore comrendable to the extent that Australia had no binding
| egal duty to provide such assistance.

[*268]
E. Did Australia violate international |aw by boardi ng the Tanpa?

Australia was acting in accord with international |aw when it sent forty-five
SAS troops onto the Tanpa upon the ship's entry into its territorial seas. Ac-
cording to Article 17 of the 1982 United Nati ons Convention on the Law of the
Sea, ships of all States enjoy the right of innocent passage through the terri-
torial sea. nl02 According to Article 19 of this convention, however, the
unl oadi ng of any person contrary to inmmigration | aws does not constitute "inno-
cent passage" and can therefore be excluded. nl1l03

Shi ps may be boarded under a variety of circunstances, depending on the |oca-
tion of the ship and on the reasons for boarding the ship. nl04 Here, because
the Tanpa was attenpting to unload the rescuees contrary to Australia's inmmgra-
tion laws (i.e., the rescuees had no protection visas from Australia), the Tanpa
did not have a right to enter Australia's territorial waters under the Conven-
tion on the Law of the Sea.

The principal aspect of sovereignty - the ability of a country to determ ne
who may and may not enter that country - was threatened by the Tanpa's novenent.
The Tanpa entered Australia's territorial sea, an area where "the coastal State
exercises full sovereignty and in which, subject to the requirenments of innocent
passage, all the laws of the coastal State may be nmade applicable.” nl05 Wile



Page 10
41 Colum J. Transnat'l L. 251, *

the notion of distress, or force majeure, causing entry into territorial waters,
may have given those in charge of the Tanpa a limted inmmunity for having en-
tered territorial waters in this fashion, nl106 the notion of distress did not
preclude Australia's boarding of the Tanpa.

Even on the high seas, where States have nore linmted authority, sone coun-
tries have followed policies that allow the boardi ng of ships carrying suspected
illegal immgrants. For instance, under the United States' Haitian interdiction
program Executive Order no. 12,324 specified that United States Coast Cuards
were to stop and board certain vessels on the high seas, exam ne those on board,
and return themto their country of origin where there was [*269] "reason to
bel i eve that an offense is being commtted against the United States inmgration
laws... ." nl07

That being said, international |aw holds that the | awful ness of measures
taken to neet an influx of asylum seekers depends on there being proportionality
bet ween the nmeans used and the ends sought. nl1l08 Here, insofar as the SAS
troops' boardi ng of the Tanpa served valid ends - to provide humanitarian relief

to the rescuees and to prevent their illegal entry nl109 - and since the neans
used were not especially severe - the rescuees were, in fact, nade better off by
the arrival of Australian troops - it is not clear that Australia's actions were

di sproportional to the ends sought by Australia, and thus Australia's actions
were nost likely |legal under international |aw

F. Did Australia violate international |aw by holding the rescuees indeten-
tion?

Al though Article 31 of the 1951 Refugee Convention exenpts refugees who cross
into territorial waters fromcertain penalties, even when they have entered via
illegal means, nl1l0 international law permts "States to take all reasonable
neasures in the territorial sea to prevent the entry into port of a vessel car-
rying illegal immgrants, and to require such ships to | eave the territoria
sea." nlll

In the initial Ruddock adjudication, Judge North held that the comon | aw
wit of habeas corpus gave rescuees the right to be released fromdetention onto
the mainland of Australia, where statutory rights would be triggered to all ow
themto apply for protection visas. nl11l2 Judge North relied on the fact that
Australia's actions showed it to be "conmtted to retaining control of the fate
of the rescuees in all respects." nll3 He enphasized that Australia itself had
directed where the Tanpa was allowed to go; that Australia had cl osed the harbor
on Christmas Island to isolate the rescuees; that Australia did not allow comu-
nication with the rescuees; that Australia did not consult with the refugees
about the arrangenents [*270] being nade for their physical relocation; and
that Australia generally took "conmplete control over the bodies and destinies of
the rescuees." nlld4 As such, argued Judge North, Australia had a habeas corpus-
based duty not to subject the rescuees to detention without [awful authority.
nl11l5 Based on this reasoning, he ordered that Australia "rel ease the rescuees
onto the mainland of Australia." nll6

The Australian government initially contended that Australia had no duty to
rel ease the rescuees on Australia's nmainland, despite their being held in deten-
tion, because Australia's custody of the rescuees was self-inflicted. nll7 The
governnent pointed out that the rescuees were brought into Australia's territo-
rial seas only because several rescuees had threatened to comrit suicide if the
Captain returned themto Indonesia. nl118 In response, Judge North ruled that the
plight of the rescuees was not self-inflicted given the circunstances surround-
ing their arrival, specifically because only five of the 433 rescuees had
threatened to comrt suicide, the rescuees had not contenpl ated the sinking of
the vessel that led to their being brought on the Tanpa, and the inmedi ate event
giving rise to the boarding of the Tanpa by the SAS was the Captain of the
Tanpa's decision to enter Australian territorial waters. nl11l9 Judge North al so
stated that while people Iike the Afghan rescuees make deci sions about their
lives, "those decisions should be seen agai nst the background of the pressures
generated by flight from persecution." nl20
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On separate grounds, the Australian government contended that the rescuees
had not been detai ned because they had three avenues of escape available to
them (1) they could | eave with anyone who was prepared to take them fromthe
Tanpa to a location other than Australia; (2) they could stay aboard the Tanpa
and di senbark at another location; or (3) they could | eave pursuant to the New
Zeal and/ Nauru agreenent. nl21 Judge North rejected these argunents, hol ding that
the presence of 45 SAS troops on the Tanpa controlled the novenments of the res-
cuees on the Tanpa, that the rescuees were likely to have been led to believe
that they nust do as told, and that [*271] the rescuees were consequently not
free to escape their detention. nl22

The Australian government also argued that the rescuees should not be re-
| eased fromdetention onto Australia's nainland because "t he purpose of the ap-
plication [for release] was to procure access to the Australian refugee process-
ing system" n123 Judge North dism ssed this conplaint, holding that the imedi-
ate purpose of the application was nerely to procure the rel ease of the rescuees
fromunl awful detention, and if, "as a result of the rel ease, the rescuees apply
for protection visas they would be exercising rights which Australia has pro-
vided in conformty with the norns of international |aw set out in the Refugees
Convention." nl24

On appeal, the two-to-one mpjority of the Federal Court overturned Judge
North's ruling. The appellate court's rationale was that "the actions of the
Commonweal th were properly incidental to preventing the rescuees fromlanding in
Australian territory where they had no right to go." nl125 The Court further rea-
soned that the inability of the rescuees to "go el sewhere derived fromcircum
stances which did not come fromany action on the part of the Commonweal th," and
that "the presence of SAS troops on board the MV Tanpa did not itself or in com
bi nation wth other factors constitute a detention," as it was "incidental to
t he objective of preventing a | anding and maintaining as well the security of
the ship." n126 The Court also noted that the detention "served the humanitarian
pur pose of providing nmedicine and food to the rescuees”" and that the Nauru/ New
Zeal and arrangenments "did not constitute a restraint upon freedomattributable
to the Commonweal th given the fact that the Captain of the MV Tanpa woul d not
sail out of Australia while the rescuees were on board." nl127

Wi le the Australian Federal Court's decision hinged on the intricacies of
the doctrine of habeas corpus, this Note is nore concerned with Ruddock's | egal -
ity under international law It should be noted that while habeas corpus is
mainly a common | aw doctrine, it has, to sone extent, been incorporated into in-
ternational |law via the International Covenant on Gvil and Political R ghts, to
which Australia is a party. nl28 According to Article 9(4) of the Covenant,
[*272] "anyone who is deprived of his liberty by arrest or detention shall be
entitled to take proceedings before a court, in order that the court may decide
wi t hout delay on the | awful ness of his detention and order his release if the
detention is not lawful." nl129 A strict reading of the Covenant m ght suggest
that the detention of the rescuees was not |awful under human rights |aw

Under international |law as reflected by state practice, however, Australia
coul d, under certain circunstances, detain the rescuees qua asylum seekers be-
fore an asylum status determ nation were nmade. The United Kingdomroutinely de-
tai ns asyl um seekers and places no nandatory tinme linmts on their detention
n130 Since 1996, the United States has detai ned many asyl um seekers who enter by
air. nl131 Indeed, prior to the Tanpa incident, Australia was already practicing
a policy of detaining asylumseekers in one of its six mainland detention cen-
ters while their asylum applications were being processed. nl32

Even if the rescuees had been previously determned to be refugees by a com
petent authority, States would have sonme discretion to limt their freedom of
novenent, pursuant to Article 26 of the 1951 Refugee Convention: "each Contract-
ing State shall accord to refugees lawfully in its territory the right to choose
their place of residence and to nove freely within its territory subject to any
regul ations applicable to aliens generally in the sane circunstances." nl133
VWil e UNHCR and human rights groups have criticized refugee detention, State
practice has sanctioned the detai nnent of refugees in both prisons and refugee
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canps nl1l34 and, under international law, Australia retains sone discretion in
deci di ng whet her to detain asylum seekers or refugees.

[*273]
G Could Australia have returned the rescuees to Afghanistan?

Several options are open to States when rescuees arrive, including the right to
refuse di senbarkation and to require ships to renove themfromtheir jurisdic-
tion, or the right to nake di senbarkati on conditional upon satisfactory guaran-
tees of resettlenent, care, and nai ntenance to be provided by other States or
i nternational organizations. nl135 The receiving State does not, however, have
the right to refoule the rescuees to their country of origin if, once returned
there, they would be threatened with persecution or torture.

There is no necessary anal ytic connection between non-refoul enent and admi s-
sion or asylumand, in international law, a State's discretion to grant asyl um
and its obligation to avoid refoul enent of refugees are conceptual ly distinct,
despite the fact that they are joined by the common definitional standards of
who qualifies as a refugee. nl36 For purposes of non-refoulenent, it is immte-
rial how an asylum seeker cones within the territory of the State - if an asylum
seeker is forcibly repatriated to a country where he or she has a well-founded
fear of persecution or a risk of torture, then refoulenment in violation of in-
ternational |aw has taken place. nl37

The Australian Federal Court correctly noted that Australia's actions nust be
in accord with the principle of non-refoul ement. Judge Beaunont, witing for the
majority of the Court on appeal, noted that, while customary international |aw
i nposes an obligation upon coastal States to provide hunanitarian assistance to
vessel s in distress, international |aw inposes no obligation to resettle those
i ndi vi dual s who are rescued. nl138 He then referenced Article 33 of the 1951
Ref ugee Convention, noting that "a person who has established refugee status may
not be expelled to a territory where his life and freedom woul d be threatened
for a Convention reason." nl39 Judge French, also witing for the najority on
appeal , stated that Australia had obligations under international |aw by virtue
of treaties to which it is a party, and that "the primary obligation which Aus-
tralia has to refugees to whomthe Convention applies is the obligation under
Article 33 not to expel or return themto the frontiers of territories where
their lives or freedoms woul d be threatened on account of their race, religion
nationality, or menbership of a particular social group [*274] or their po-
[itical opinions." nl40

Judge French was correct in noting that "nothing done by the Executive on the
face of it ampunts to a breach of Australia's obligations in respect of non-
refoul enent under the Refugee Convention." nl141 Australia was not guilty of re-
foul ement, primarily because it was not returning the rescuees to Afghanistan
by maki ng an agreenent to send the rescuees to Nauru and New Zeal and to be proc-
essed, Australia was not returning the rescuees to a country where they would
have a wel | -founded fear of persecution or torture.

If Australia had sent the rescuees to Nauru with the know edge that Nauru
woul d repatriate the rescuees to Afghani stan, Australia mnmight have violated the
princi ple of non-refoul enent. But, as conmentators have noted, even a categori -
cal refusal of disenbarkation, by itself, is only refoulenent if it actually re-
sults in the return of refugees to persecution, nl42 which is not the case given
t he Naur u/ New Zeal and agr eenent.

Australia's decision to send the rescuees to Nauru and New Zeal and to be
processed was commrendabl e when conpared with other policies that have been es-
tabli shed by Western nations. For instance, simlar circunstances arose in the
United States when Haitians began fleeing to the United States en namsse via ves-
sel s of doubtful seaworthiness. Starting in 1981, the U S. Coast Cuard regularly
intercepted Haitian nationals attenpting to flee on the high seas and returned
themto Haiti. nl143 Initially, the American governnent provided screening to
prevent refugees frombeing refouled. nl44 In May 1992, however, forner Presi-
dent Ceorge Bush term nated the practice of screening rescuees in order to sepa-
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rate out valid refugees, permtting the refoul enent of Haitians who night be
refugees. A divided United States Suprene Court subsequently upheld this policy
in Sale, Acting Conmissioner, INSv. Haitian Centers Council, holding that nei-
ther the 1951 Refugee Convention nor domestic law linmited the power of the
President to order the Coast Guard to repatriate undocunmented aliens, including
refugees, on the high seas. nl1l45 Wth regard to such individuals, the United
States governnment has al so argued that the principle of non-refoul enent is
[*275] relevant only with respect to refugees already within US territory. nl46

Wil e full screening nechanisns for refugees were reinstituted by forner
President Bill dinton in 1994, nl47 Australia's policy of sending the rescuees
to be processed in Nauru and New Zeal and clearly did not threaten the potentia
ref oul enent of asylum seekers to the sane degree as the United States' early
policy toward Haitian asylum seekers arriving by boat. This does not nean, of
course, that the United States Suprene Court's decision did not violate princi-
ples of international |law. as commentators have noted, the Sale decision nay not
conport with international |aw. nl148 Neverthel ess, a conparison to the United
States' policy regarding the repatriation of Haitian asylum seekers shows the
relative harnl essness, in terms of refoul ement, of Australia' s decision to send
the Tanpa rescuees to New Zeal and and Nauru for processing.

H Did Australia violate other provisions of international |aw by expelling
the rescuees fromits territorial seas?

In Ruddock, the Federal Court disagreed as to whether the power to exclude
vested in Australia's executive branch or if legislative authority was required
to invoke this power. The four judges responsible for the two Ruddock deci sions
engaged in a |l engthy debate about the nature of parlianentary sovereignty and
its relation to an executive prerogative to exclude. nl149 As the interpretation
of parlianentary sovereignty in Australia is largely independent frominterna-
tional law, this Note focuses on whether Australia breached its internationa
obligations by expelling the rescuees fromAustrali a.

The Federal Court analyzed Australia's ability to expel the rescuees largely
internms of State sovereignty. Judge French, for instance, witing for the ma-
jority, cited Privy Council in Attorney-Ceneral for Canada v. Cain, which had
hel d that one of the rights "possessed by the suprene power in every State is
the right to refuse to permt an alien to enter that State ... and to expel or
deport fromthe State, at pleasure, even a friendly alien ..." nl50

[*276] The Australian Federal Court's decision, while not focused on Aus-
tralia' s international obligations, was correct in its conclusion that the res-
cuees could be expelled. Wile States are bound by the principle of non-
refoul enent, they retain discretion as to the grant of durable asylum and the
conditions under which it may be term nated. nl151 Under Article 32 of the 1951
Ref ugee Convention, the Contracting States shall not "expel a refugee lawfully
in their territory save on grounds of national security or public order." nlb52
Here, while there was no threat to Australian national security or public order
the rescuees were not lawfully in Australia. Furthernore, as shown below, it is
guesti onabl e whet her the rescuees were actually "in the territory" of Australia
in such a way as to trigger the right to an asylum status determ nation

Article 32 of the Refugee Convention also states that before a refugee is ex-
pell ed, he or she should be "allowed to subnit evidence to clear hinself, and to
appeal to and be represented for the purpose before conpetent authority or a
person or persons specially designated by the conmpetent authority." nl53 If the
rescuees had already entered Australia's migration zone, and if they had been
determ ned to be refugees, Australia would al so have had a duty to give thema
right of appeal before expelling themfrom Australian territory. nl154 Here, how
ever, the rescuees were only in Australia's territorial seas on a tenporary ba-
sis, and even if they had been established to be refugees, the rights agai nst
expul sion woul d not accrue for a tenporarily admtted refugee, who would renain
subject to renoval in the same manner as any alien. nlb55

Judi ci al decisions fromjurisdictions around the globe reflect the reality
that States can and do expel refugees and asyl um seekers absent a breach of the
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refoul enent principle. In the Yugosl av Refugee case, the Gernan Federal Adminis-
trative Court ruled that a refugee unlawfully within a country could be expelled
if he or she was not returned to a country where his or her Iife or freedom was
threatened. nl156 A simlar conclusion was reached by the United States Court of
Appeal s for the Second Circuit in ChimMng v. Marks. nl57 In Germany, since a
change to its Constitution in 1993, the transfer of [*277] asylum seekers to
ot her countries has been pernitted whether or not those countries provided ac-
cess to refugee determ nati on procedures. nl58

Human rights groups have correctly pointed out that the excessive shuttling
of refugees and asyl um seekers from one country to another can be harnful to
asyl um seekers. Ammesty International, for instance, "opposes the sending of
asyl um seekers who are, or may be, in need of protection from serious hunan
rights violations to a third country unless the governnent sendi ng them has en-
sured that in that country they will be granted effective and durabl e protec-
tion, which should nornally include | egal protection against forcible return.”
n159 The narrowW y circunscribed transport of the rescuees to Nauru, however, did
not condem the rescuees to a permanent state of perilous flight.

While it can be argued that Australia had a noral duty not to expel the res-
cuees from Australia, and that the expulsion of the rescuees violated the spirit
of the 1951 Refugee Convention, it is not clear that Australia's expul sion of
the rescuees fromits territorial seas was illegal under international |aw.

I. Was the protection offered the Afghan rescuees in Nauru i nadequate due to
its tenporary basis?

oservers have noted that "to pursue an ideal of asylumin the sense of an ob-
ligation inposed on States to accord | asting solutions, with or without a cor-
relative right of the individual, is currently a vain task." nl160 Not all States
have, in the past, granted even tenporary protection to asylum seekers and refu-
gees. In South-East Asia, for exanple, the difficulty of getting States to ac-
cept nerely tenporary asylumfor asylum seekers arriving on boats was noted on
nuner ous occasi ons by the Executive Comittee. nl6l

States have the right to narrowy prescribe the conditions of asylumthat
will be granted on their territory, including whether [*278] nerely tenporary
asylumis to be granted. nl62 A State nay determni ne whether to grant refugees
the right to tenmporary or permanent residence, it may determ ne the refugees
right to work, and it may sequester refugees in canps pending a |lasting solution
to the refugee problem ni163

Australia refused to offer permanent asylumto the Afghan rescuees. Rather
it guaranteed their welfare in Nauru until refugee status detern nations took
pl ace. The protection offered was nerely tenporary, although those rescuees
later found to be refugees had the opportunity to be granted permanent asyl um
possibly in Australia. Al though finding durable solutions to refugee problens is
al ways a noble goal, tenporary protection for asylum seekers can be a reasonabl e
means of coping with asylum seekers in certain circunstances.

During the early 1980's, it was clained that the notion of tenporary refuge
was a new concept that unnecessarily eroded the rights of refugees. nl64 This
assertion notw thstandi ng, tenporary protection has, in fact, been practiced as
early as the 1950's n165 and, by the 1990's, tenporary protection becane firmy
established as a pernissible State practice. nl66 Wile traditional notions of
asylum assi st us i n understandi ng past refugee crises, it is questionable
whet her they offer an appropriate solution to the political and hunanitarian
probl enms of the twenty-first century. nl67 The notion of tenporary protection
has al so been validated by a nunber of international instrunents as a practica
alternative to refoul enent. nl1l68 For instance, tenporary protection was cited in
the 1967 Declaration of Territorial Asylum the 1969 QAU Convention, and the
Counci| of Europe Resolution 14, and it was also noted by the Committee of the
Whol e of the 1977 United Nations Conference on Territorial Asylum nl69

[*279] Tenporary protection can be useful in a variety of circunmstances. In
cases of mass influx, for instance, formal determ nation of status may be im
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practicable due to the nunbers of asylum seekers or the absence of appropriate
nmechani snms for dealing with them n170 Al though a mass influx of asylum seekers
was not present in this instance, it would have been difficult for Australia to
have made proper refugee status determi nations for the 433 rescuees on board the
Tanmpa or the Manoora. nl171 In 1981, a group of experts nmeeting in Geneva to ex-
am ne the concept of tenporary refugee observed that asylumcould be tenporary
or permanent but that, when lives were in danger, States should grant "at | east
temporary asylum™ nl72 The Executive Conmittee, scrutinizing tenporary protec-
tion regines, noted that "asylum seekers should be adnmtted to the State in
which they first seek refuge and if that State is unable to adnit themon a du-
rabl e basis, it should always admt themat |east on a tenporary basis and pro-
vide themwith protection ... without any discrinmnation as to race, religion
political opinion, nationality, country of origin or physical incapacity."” nl73

VWiile receiving States that are asked to grant entry to | arge nunbers of asy-
| um seekers may refuse to do so under international |aw, the acceptance of tem

porary protection regimes encourages countries to be nore willing to adnit asy-
um seekers initially. As GQuy Goodwi n-G Il has noted, "the political and I|egal
reality is that States generally have not undertaken, and foreseeably w |l not

undertake, an obligation to grant asylumin the sense of a lasting solution."
nl74 By admitting individuals in need of protection and scrupul ously abiding by
the dictates of non-refoul enent, the State may be viewed as acting in a way that
benefits the entire international conmunity. nl75

Hi story shows that solutions to refugee crises depend on the actual circum
stances surroundi ng asyl um seekers when determ ni ng whet her resettl ement, repa-
triation, or tenmporary protection is [*280] appropriate. In Indo-China, for
i nstance, repatriation and |local integration were deemed unworkable for cultura
and political reasons although, over tine, nmany |Indo-Chi nese seaborne asyl um
seekers were eventually resettled. nl76

Wth respect to Afghan refugees, permanent resettlenment has historically been
consi dered 1 nappropriate and repatriation has been the ultinate goal. Through
time, non-refoul enent has permitted the flow of international aid and assistance
to Afghan refugees while solutions to Afghanistan's political, economc, and so-
cial problems were sought. nl77 Today, with the changing political realities in
Af ghani stan and the real possibility of future political stability follow ng the
defeat of the Taliban reginme, repatriation my becone justified insofar as Af-
ghan asylum seekers are concerned, if a stable, peaceful Afghani stan becones a
reality. nl78

VWil e, as argued above, the Tampa rescuees were probably valid refugees at
the tine of the incident, they may be at |ess risk of persecution in the future
by the new government of Hanmid Karzai; Tenporary protection nmay be a reasonabl e
nmeans to ensure that their basic welfare is protected while it is determn ned
whet her they should ultinately be resettled or repatriated. Al though at the tine
of the Tanpa incident Australia could not have foreseen the radical changes that
were to take place in Afghanistan, those changes serve to illustrate why tenpo-
rary protection can be a reasonable solution for sonme refugee crises. In hind-
sight, it is clear that the vast mgjority of the Tanpa rescuees woul d no | onger
be considered to be refugees after the dem se of the Taliban governnent. This is
nost vividly illustrated by the eventual refugee status determ nati ons of UNHCR
itself. As of Septenber 2002, UNHCR had found that only 36 of the asylum seekers
it had initieally screened on Nauru were valid refugees, while determ ning that
176 of the asylum seekers were not, in fact, refugees. nl179 An equally small
nunber of valid refugees were found anong those asyl um seekers screened by Aus-
tralian officials: O the 294 asylum seekers on Nauru eventually screened by
Australian authorities, 264 were rejected as non-refugees. nl80

In the Afghan refugee context, tenmporary protection may, and [*281] should,
be considered a "flexible and pragmati c nmeans of affordi ng needed protection to
| arge nunbers of people fleeing hunman rights abuses and arnmed conflict." n181 It
all ows for an adaptable, yet principled approach to the individual circunstances
of each refugee crisis. nl182 Wiile tenporary protection does not rule out the
eventual local integration or third-country resettlenment of refugees, it does
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buy time for durable solutions, specifically affording the opportunity to plan
for effective burden-sharing between various States. nl183

Consi dering the doubtful nature of the rescuees' right to apply for asylumin
Australia, in accepting responsibility for the welfare of the rescuees while on-
board the two ships and in Nauru, Australia behaved responsi bly and reasonably.
It did not violate its humanitarian obligation as a coastal State to grant tem
porary protection to the rescuees. nl84 The main difference between Australia's
policy and established practice is that the canps run by Australia are not |o-
cated on Australian territory. Gven the fact that three of the six nmainland
Australian detention centers are located in rural Australia, often in desolate
| ocations, and that the conditions in the offshore detention centers appear to
be adequate, as detailed below, the actual venue of the centers may not have
made a significant practical difference. nl85

Finally, it should be noted that Australia' s new policy appears to be prefer-
able to other nodern nethods of dealing with refugees in need of tenporary pro-
tection, such as the establishnent of "safe areas” near or in the country of
persecution. For instance, the "safe area" carved out in Northern lIraq required
a long and expensive nilitary engagenent and, in fact, did not prove to be safe.
nl86 Similarly, internationally-created "safe havens" in Srebrenica, Zepa, and
Corazde during the Yugoslav conflict of the 1990's fell pretty to brutal massa-
cres following a Bosnian Serb offensive against them nl187 Australian protection
in Nauru is alnost surely safer for the rescuees than a "safe area" in Afghani-
st an.

[ *282]

J. Were the rescuees offered adequate protection via the Nauru/ New Zeal and
agreenent ?

Australia could not have legally sent the rescuees to Nauru or New Zeal and if
t hey woul d have been in danger of persecution in these countries.

Sone of the difficulties in deternm ning whether Nauru is a safe country for
asyl um seekers revol ve around how exactly to define a "safe" country. nl188 In
practice, the determ nati on of whether a country is "safe" varies according to
the I ength of an asylum seeker's expected stay in the country, the opportunity
for independent |egal review of denials of entry or asylum and the types of
procedural safeguards applied when rejecting asyl um seekers. nl189 Moreover, a
"safe" country is a country with fair and equitable asylum procedures that com
port with the Geneva Convention, nl190 as well as a country where asyl um seekers
rights under the 1951 Refugee Convention or its 1967 Protocol are not threat-
ened. nl1l91 Today, in order for an expul sion proceeding to conport with due proc-
ess, the asylum seeker must have the benefit of: (1) know edge of the case
agai nst himor her; (2) an opportunity to submit evidence to rebut the case; (3)
reasoned deci sions; and, (4) the possibility of appealing an adverse decision to
an inmpartial tribunal that is independent of the initial decisionmaking body.
n192

M ni mum guar ant ees of due process with respect to the granting of asylum do
not, however, explicitly prescribe the procedures States nust use when consi der-
i ng asylum applications. Though States nmay not refoule, they are pernmitted to
deci de the means used to inplenent the 1951 Refugee Convention. nl193

When seeking to expel an asylum seeker, States may rely on informal, ad hoc
admi ni strative procedures. nl194 Thus, Australia could have chosen to performa
stream i ned asylum status determinati on on board the Tanpa or the Manoora, nuch
like what the United States has performed vis-a-vis Haitian seaborne asyl um
seekers in the past. nl195 Such a streanlined asylum status determ nation woul d
have [*283] been beneficial to the extent that those in need of protection
coul d have been quickly recogni zed, while those who were not could have been
hastily returned. n196 On the other hand, such rapid asylum status deternina-
tions have the drawback that they mi ght not allow enough tinme for all the facts
of a particular asylum application to be considered.
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Coul d the asylum status determinations carried out under the Nauru/ New Zea-
| and agreenent ensure that the rescuees had access to fair asylum procedures? By
any neasure, New Zeal and is considered a "safe" country to send asyl um seekers.
It is also beyond doubt that the rescuees who were to be processed in New Zea-
 and woul d have access to fair asylum procedures. Nauru, on the other hand, was
a nore problematic choice as a country to carry out asylum status determ na-
tions, especially since it is not a party to the 1951 Refugee Convention or its
1967 Protocol. nl197

Judge North, highlighting the questionable nature of Nauru's asylum status
determ nati on procedures in the initial Ruddock opinion, noted that, at the tine
of the decision, the legal reginme applicable in processing the refugee clains of
t he rescuees under the Nauru/ New Zeal and agreenent renai ned to be determ ned.
n198

Regardl ess of the initial uncertainty concerning the asylum status determ na-
tion procedures to take place in Nauru, the actual procedures in Nauru appear to
have conported with due process rights: Australia worked closely with the Inter-
nati onal Organisation for Mgration and the United Nati ons H gh Conmm ssi oner
and it was eventually agreed that the UNHCR itself woul d screen asyl um seekers
fromthe Tanpa who were sent to Nauru, along with Australian inmgration offi-
cials. n199 Screening by UNHCR cane officially at the request of the government
of Nauru, although it is difficult to ascertain whether Australia was exerting
behi nd-t he-scenes influence to urge Nauru to request a UNHCR screening regine.
n200 In any event, in response to Nauru's request, UNHCR [*284] established a
fully operational office in Nauru, which included "refugee status determ nation"
speci al i sts, and began screening the rescuees. n201 Eventually, Australian and
UNHCR of ficials, working in tandem screened all of the Tampa rescuees. n202
Those rescuees refused refugee status were then allowed to appeal these initial
status determ nations. n203 The Australian governnment has taken great pains to
reasonably acconmpdate the rescuees in Nauru, under intense international scru-
tiny by human rights groups. The Australian governnent's initial plans to accom
nodat e asyl um seekers were thrown into a state of confusion when [ ocal |andown-
ers revoked their perm ssion for the use of vacant housing. The government was
ultimately forced to build shelters for the asyl um seekers; n204 the Australian
mlitary constructed a canp for the asylum seekers and provi ded guards to main-
tain security. n205 According to the terns of Australia's agreenent with Nauru,
Australia agreed to neet all costs associated with the "transfer, processing and
accommodati on of the asylum seekers,” as well as neeting the operating costs of
t he processing centers. n206 Australia al so guaranteed that "no persons woul d
remain in Nauru after the appropriate processing procedures" were conpl eted,
n207 and made arrangenments with the International Organisation for Mgration and
the UNHCR to ensure that the rescuees received appropriate counseling and assis-
tance. n208 According to the terns of the agreement with Nauru, "Australia wll
ensure that all persons taken by Nauru will have left within as short a tinme as
i s reasonably necessary to conplete the humanitarian endeavors referred to in
this statenent of principles.” n209 As of Septenber 2002, Australia has strictly
abided by its promses, and the majority of the asylum seekers processed on
Nauru have been [*285] resettled in other countries or repatriated to Afghani -
stan. n210

The fact that Nauru could of fer adequate protection to asylum seekers, with
t he assi stance of Australia, does not nmean that Australia does not need to
change its asylum determ nation systemon the Australian nainland, nor does it
nmean that Australia's detention facilities for asylum seekers on the nainland do
not need inprovenment. Many sources indicate that Australia's refugee screening
systemon the Australian mainland is too slow, and that sonetines it takes an
appal ling two years for asylum applications to be processed. n211 The bl eak con-
ditions in mainland Australian detention centers for illegal immgrants and asy-
| um seekers have been thoroughly criticized by human rights watchdogs, such as
Australia' s Human Rights and Equal Opportunity Conm ssion. n212 For instance,
poor conditions led to a two-week hunger strike in early 2002 by over 200 Afghan
asyl um seekers at the renote nminland detention center at Wonera. n213
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The shortcom ngs of mainland Australian detention centers, however, do not
mean that asylum seekers could not obtain adequate protection in Nauru. Rather
t hey suggest that equal, or better, levels of protection for asylum seekers
coul d be achi eved outside of Australia's mainland.

K. Did Australia's actions violate its responsibilities to the United Nations
Hi gh Conmmi ssioner for Refugees?

VWhen the rescuees initially were taken aboard the Tanpa, UNHCR brokered a
three-part plan that would have allowed for: (1) tenporary di senbarkation for
humani tari an reasons of the rescuees on Christmas Island; (2) immediate screen-
ing of asylum applicants carried out by UNHCR screening teans; and (3) eventua
transfer to third countries, including New Zeal and and Norway, which had [*286]
i ndi cated that they were ready to help. n214 Wiile East Tinmor initially nade a
generous offer to take the Tanpa and its passengers, UNHCR rejected this offer
in consideration of the fact that the Tanpa had noved cl ose to Christmas |sland
and that the island was therefore the nost |ogical place for the rescuees to go.
n215

UNHCR expressed optim smthat Judge North's initial Ruddock decision would
grant "speedy access to fair and effective procedures for deternmining [the res-
cuees'] status and protection needs in Australia, wthout further delay." n216
After the second Ruddock deci sion, however, and the expul sion of the Tanpa res-
cuees fromthe Australian territorial sea, UNHCR criticized Australia's decision
to send the asylum seekers to be processed in Nauru. n217

UNHCR has a mandate to coordinate the U N response to refugees and their
problenms. n218 It is entrusted by the U N. GCeneral Assenbly with the interna-
tional protection of refugees, and States have formally agreed to cooperate with
UNHCR to "facilitate its duty of supervising the applications of the provisions"
of the 1951 Convention and its 1967 Protocol. n219 UNHCR coul d have asked the
Ceneral Assenbly to issue an advisory opinion on the Tanpa incident, when Aus-
tralia acted contrary to its recomrendations, but it did not do so.

Wil e Australia's actions subsequent to the Tanpa incident were criticized by
UNHCR, Australia did work in tandemw th UNHCR to ensure an effective sol ution
to the international inbroglio concerning the rescuees. It cooperated with UNHCR
to ensure that rescuees received counseling and assistance, n220 and it sin-
larly cooperated during the asylum status deterninations that eventually took
pl ace on Nauru. n221 Wile Australia may be guilty of a political violation, or
a potential violation of international human rights law, its [*287] actions
vis-a-vis UNHCR did not constitute a legal violation of its obligations.

V. The Benefits of Australia' s New Refugee Policy

| turn nowto the five reasons discussed in the Introduction for why Austra-
ia's policy of processing asyl um seekers on Naura and ot her South Pacific is-
ands is a positive devel opnent.

A. The Nauru/ New Zeal and agreenment benefited Nauru greatly while protecting
the rescuees from persecution or torture.

New Zeal and appears to have agreed to process Tanpa rescuees out of sheer al-
truismand a spirit of international burden-sharing. The governnents of Nauru
and Australia, however, appear to have acted strictly out of their perceived
self-interests.

Because providing for refugees and asyl um seekers i s expensive and usually a
significant burden on countries, transfer agreements of rescuees to other coun-
tries have often necessitated sonme form of assistance to the admitting country.
Such assistance has often cone in the formof the lifting of visa requirenents
bet ween the contracting States or the provision of material on the part of
weal thy Western States. n222 For exanple, Germany transferred 120 mllion DMto
Pol and in return for Poland' s agreement to assunme care for asylum seekers pass-
ing through Poland on their way to Germany. n223
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Weal thy Western States have al so funded tenporary protection regimes during
t he 1 ndo- Chi nese exodus of seaborne asyl um seekers, n224 even though the asylum
seekers were housed far fromthese donor nations. Wiile such agreenents nmay sug-
gest paternalismon the part of wealthy Wstern States, they also reflect the
realities that asylum seekers generally tend to gravitate toward weal thy States,
that wealthy States are ready to pay to send them el sewhere, and that poorer na-
tions are willing to be paid to assunme this burden. Australia's agreenent with
Nauru was prenised on the prom se of substantial econom c assistance to Nauru, a
snal |, inpoverished country.

[*288] Nauru is a country in grave financial straits. n225 Its tropica
vegetation has been largely cleared, and its supply of phosphate, the foundation
of its econony, has been |argely depleted. Al though, in the 1970's, Nauruans
were anong the richest people on earth due to their phosphate-m ning, phosphate
producti on peaked in the 1980's and has since dimnished by two-thirds. n226 The
price of phosphate on the world nmarkets has al so decreased, reducing Nauru's
revenues and contributing to a government deficit that reached ei ghteen percent
of GDP in 2000. n227 Strip-mning in Nauru has al so devastated the island' s en-
vi ronment, reducing the economi c opportunities available in the country. n228

To generate revenue, the government of Nauru has resorted to a variety of
schenmes with little success. n229 For instance, Nauru has pernitted offshore
banking with little or no regulation. n230 This source of Incone, however, is
bei ng threatened as | arge Western banks have started to refuse to handle trans-
actions in Nauru due to fears of noney-laundering. In addition, the Goup of
Seven n231 has threatened to i npose severe financial sanctions on Nauru for its
encour agenent of noney-I| aundering. n232

The agreenent with Australia was a nassive econonic boon to Nauru. Australia
agreed to pay Nauru $ 20 million Australian dollars (approximately $ 10 million
U S. dollars) to house and process the rescuees. n233 This assistance canme in
the formof a pronmise to pay off the island' s accunul ated nedical bills, eight
nonths' worth of free fuel, two new el ectrical generators for the country, and
ten schol arshi ps for Nauruan students to attend Australian universities. n234
This financial assistance by Australia represented a sumval ued at a massive
twenty percent of Nauru's GDP. n235 The agreenent al so brought a good deal of
foreign wealth into Nauru indirectly, as high- [*289] spending diplomats,
journalists, immgration officials, and contractors arrived in Nauru in the wake
of the rescuees' transfer

There are inevitably certain drawbacks to such an agreenent. Arguably, if the
asyl um seekers were to remain in Nauru on a |l ong-term basis, they could put an
unreasonabl e strain on Nauru's ability to provide social services to its citi-
zens. This argunent, however, fails in light of Australia's prom se that no asy-
| um seeker would remain in Nauru after the appropriate processing procedures
were conpl eted. n236

It could al so be argued that the agreenment with Australia was little nore
than an attenpt by Australia to economically coerce Nauru into accepting respon-
sibility for asylum seekers for whom Australia shoul d have been responsi ble. The
fact that Nauruans greeted the Tanpa rescuees with flowers and songs when they
arrived, however, suggests a |lack of coercion on the part of Australia. n237 It
al so seens clear that the government of Nauru believed the transfer to be inits
own self-interest: since Nauru first accepted the Tanpa rescuees, its government
has sought out further opportunities to accept asylum seekers for processing,
accepting a second boatl oad carrying 237 asylum seekers, and a third carrying
262 individuals. n238 The fact that, one year after the Tampa incident, Nauru
continues to allow Australia to hold asylum seekers on its territory al so sug-
gests that the agreenent was in Nauru's interest. n239 Finally, as argued above,
it is not clear that Australia should have been solely responsible for the res-
cuees in the first place.

While it seens likely that future transfers of asylum seekers to offshore fa-
cilities in States such as Nauru will generate |less incidental revenue as they
become nore comonpl ace, and while it seens possible that future conpetition be-
tween other South Pacific States for the right to process asylum seekers could
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reduce the value of such agreenents, Australia's agreenent with Nauru can be
seen as a beneficial economic transaction that greatly increased direct foreign
assistance to Nauru in an environnentally-friendly nmanner.

A country such as Nauru, with few remaining natural [*290] resources,
should be allowed to profit fromthe resources that it possesses, including non-
economi cal | y-productive |land that can be used to house asyl um seekers. This
benefit will not necessarily be epheneral or linmted to Nauru. To illustrate,
Australia has sought out further agreenments to process asylum seekers with poor
Paci fic nations, including Papua New Gui nea, Tuvalu, Palau, Fiji, and Kiribati
and further arrangerments with Nauru are not out of the question. n240 Papua New
Qui nea struck a deal with the Australian governnment, and intercepted illegal im
mgrants are currently being processed on Papua New Gui nea's Manus |sland. n241
In a world where the vast bulk of wealth rests in the hands of devel oped coun-
tries, such indirect economc transfers between wealthy and poor countries may
i ndeed be quite beneficial. Currently, the wealthy countries that conprise the
Organi zation for Econonic Devel opment contribute a paltry 0.22 percent of their
G\P to foreign aid, and the amount of foreign aid given by all major countries
has declined since 1991. n242 Commentators have posited that this decline is at-
tributable to the end of the Cold War and the corresponding reduction in strate-
gic notives for the dispersal of foreign aid. n243

G ven the paltry amount of foreign aid neted out by devel oped nations to de-
vel opi ng countries, expenditures that represent a tiny percentage of a devel oped
nation's GDP may result in large increases in absolute | evels of foreign assis-
tance. Many devel opi ng nations have crushi ng debt burdens, and agreenents such
as the Nauru/ New Zeal and agreenent permt politically acceptable nethods of in-
creasing foreign aid.

Up to this point, Australia has not been paying for its offshore refugee
processing systemfromits aid budget, n244 and hopefully it will continue to
refrain fromdoing so. Thus, while Western nations such as Australia already
provide the vast majority of funds for UNHCR and the U. N system the Nauru/ New
Zeal and agreenment and simlar arrangenents in the South Pacific effectively in-
crease foreign aid to devel oping countries while protecting the rights of asylum
seekers, killing two birds wth one stone.

[*291]
B. The agreenent was perceived as benefiting Australia.

As reflected in John Howard's confortable re-election as prine ninister soon
after the adoption of the of fshore asyl um seeker processing policy, the agree-
ment with Nauru was perceived by Australian voters as benefiting Australia. n245

This does not nean that Australia's policy was based on adnirable notives -
it reflects an anti-inmigration stance that nay have been taken nerely to curry
favor with voters. It nay also reflect Australian voters' confusion between eco-
nomi ¢ migrants and refugees. Furthernore, while it is true that the nunmber of
illegal immigrants arriving in northern Australia since 1999 has drastically in-
creased, n246 it is not clear that Australia is receiving nore than its fair
share of asylum seekers. Still, in a denocracy, voters are allowed to play a
role in governnment decisions, and Australians showed their support for the
Naur u/ New Zeal and agreenent at the polls.

That the agreenent was perceived to be in the interest of Australians does
not nean that the Nauru agreement was economically rational for Australia. The
high price tag of the agreenent has been noted by a nunber of observers n247 who
argue that a policy whereby seaborne asylum seekers are intercepted at sea and
sent to offshore facilities is expensive, both in ternms of providing for the
rescuees and in terns of maintaining stringent border controls at sea. Addition-
ally, in certain wealthy Western States, |ow birthrates and agi ng popul ati ons
make the inportation of |abor necessary for econom c growth. n248

Al t hough the Australian governnment may not have been naking the w sest eco-
nom ¢ choice by establishing its policy of offshore screening of rescuees, ordi-
nary Australians have expressed their overwhel m ng support for the policy of
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rescuee-processing in offshore facilities. n249 If Australia's citizens choose
to make such a questionable financial investnment, and such an investment does
not harm asyl um seekers or the nations that process them they should be [*292]
free to do so. n250

Al t hough Australia's new policy may prove to be unsustainable in the | ong
run, the consequences of the policy remain to be seen and will |argely depend on
whet her the Tampa rescuees can be safely repatriated to Afghanistan or resettled
in other countries. If Australia's perceived self-interest can be invoked to
justify increased foreign aid and does not significantly dimnish the protection
of fered to asyl um seekers, why should Australia's new asyl um seeker policy be
di savowed by the international conmunity?

C. The Nauru/ New Zeal and agreenent and sinilar policies reduce incentives for
economi c mgrants to pose as refugees while ensuring the protection of legiti-
mat e asyl um seekers.

Australia could, of course, use its economc clout to accept nore asylum seek-
ers on mainland Australia. This solution, however, would not increase foreign
assi stance and woul d not deter economc migrants from nisusing asyl um proce-
dur es.

Care should be taken to distinguish econonic mgrants fromrefugees. An eco-
nom c migrant, as opposed to a refugee, is noved solely by econonic considera-
tions, n251 although the distinction can sonmetines becone blurred. n252 In
countries where conditions are desperate, individuals have and continue to at-
tenpt to emigrate through any neans possible. n253 Thousands of m grants whose
ains are a better standard of living, for instance, ask for asylumin order to
outflank restrictive imrmgration policies. n254 As Ruud Lubbers, the United Na-
tions H gh Commi ssioner for Refugees, has recently noted, econom c mgrants pose
a major problemfor the adequate functioning of the international refugee sys-
tem n255

Australia's humanitarian visa systemcurrently focuses on the protection of
certain groups deened to be nobst in need of assistance. Australia gives the
hi ghest priority in resettlenent to "emergency cases" referred by UNHCR whose
asylumrequests are normally [*293] decided in only two days. n256 Australia
al so gives priority consideration to "survivors of violence and torture," as
well as to "wonmen at risk.” n257 It is inportant that economic migrants not dis-
pl ace such categories of asylum seekers through their m suse of the asylum sys-
tem Abuse of the asylum status determ nation system erodes the perceived valid-
ity of asylum procedures in general, wastes resources that could be better spent
protecting "true" refugees, and contributes to the overburdening of the system

Despite its many failings, the Nauru/ New Zeal and agreenent does, however,
send a clear nmessage to illegal immigrants that they may end up in a safe coun-
try, but one with fewer econom c opportunities avail able than Australia and
ot her Western nations. For refugees who are genuinely fleeing persecution or
torture, tenporary protection in a country like Nauru can provide respite from
t he persecution that induced their flight. For econonmic nmigrants posing as refu-
gees, however, offshore tenporary protection regi nes send the clear nessage that
while they may end up in a safe territory, but one where their econom c opportu-
nities will not necessarily be greater than in their country of origin

D. The Nauru/ New Zeal and agreerment and simlar policies should help reduce
peopl e-trafficking.

The majority of asylum seekers attenpt to enter Western states with the hel p of
peopl e-traffickers or snuggling rings because of the difficulty of using other
procedures. n258 While Article 31 of the 1951 Refugee Convention forbids signa-
tories from puni shing asylum seekers for illegal entry, states do have the right
to fight people-trafficking and the concomitant illegal activities that surround
the practice. n259

I ndonesi an peopl e-snuggl i ng syndi cates appear to be the main conduit for Md-
dl e Eastern asylum seekers attenpting to enter Australia. n260 In 2001, nore
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than 5,000 asylum seekers, nmost of themfromthe Mddl e East and Afghani stan,
attenpted the dangerous ocean crossing fromlndonesia to Australia with the aid
of people- [*294] traffickers. n261

It has been estimated that the business of illegal nmigrant trafficking is
wort h between five and seven billion U S. dollars a year.People-trafficking is
associated with various crinmes, such as the procurenent of individuals for the
sex industry. n262 People-trafficking also poses other threats to nigrants,
whose lives may be at risk when transported via dangerous neans. For instance,
just two nmonths after the Tanpa incident, only 44 of 350 Iraqi illegal imi-
grants survived when their ship, controlled by an |Indonesi an-based smuggling
syndi cate, sank on its way to Australia. n263

Peopl e-traffickers can al so gouge asylum seekers in return for transport.
Sone evi dence suggests that Tanpa rescuees paid people-traffickers large suns to
be brought to Australia. n264 One Tanpa rescuee, for instance, left his wife and
job as an English teacher in Afghanistan, sold his house, and paid peopl e-
traffickers 5,000 U S. dollars to take himto Australia. n265

According to Australian Defense Mnister Peter Reith, who criticized the ini-
tial Ruddock ruling, "as defense mnister, | get reports out of I|ndonesia where
peopl e smuggl ers are saying that the North decision is a green light for themto
send boats to Australia.” n266 Wiile this m ght have been a politically self-
serving statement, in theory, if people snmugglers in Southeast Asia are not able
to guarantee passage to Australia, the market for people-trafficking will be re-
duced.

O course, there are other neasures Australia could use to deter people-
trafficking in its region. Australia should, for instance, become a signatory to
the 2000 Protocol to Prevent, Suppress and Punish Trafficking in Persons, as
wel | as the 2000 Protocol against the Snuggling of Mgrants by Land, Sea and
Ai r, which supplenent the United Nations Convention agai nst Transnational O gan-
ized Crinme. n267 Australia should also work with regional |eaders to reduce
[*295] people-trafficking, as it has been doing. n268

Finally, it should be noted that there is evidence suggesting that Austra-
lia"s new refugee policy has actually deterred people-traffickers: as of Septem
ber 2002, no new boats had reached the Australian mainland. n269 Furthernore,
for the past nine nonths, there has not been any attenpt to illegally smuggle
m grants by boat to Australia. n270

E. The Nauru/ New Zeal and agreenment and simlar policies encourage interna-
tional burden-sharing.

Wil e there has been past support for giving prinmary responsibility for refu-
gees to the country of first refuge, experience with refugees in Southeast Asia,
Central America, Western Asia, Africa, and Europe, where nultiple States have
declined to pernmt refugees to renain within their borders or regularize their
status, points to the necessity of a new burden-sharing paradi gmthat pronotes
ef fective, durable solutions. n271

Fi ndi ng durabl e solutions to refugee problenms has historically been viewed as
the responsibility of the international conmunity. n272 As noted in the Preanble
to the 1951 Refugee Convention, "the grant of asylum may place unduly heavy bur-
dens on certain countries,"” and satisfactory solutions to international problens
require international cooperation for solution. n273 Reconmendati on D of the Fi-
nal Act reiterated these concepts, asking for governnents to continue to receive
refugees and to cooperate, so that refugees nay "find asylumand the possibility
of resettlenent." n274

In an ideal world, all countries possessing adequate resources would offer to
assune responsibility for sone of the refugees. To the extent that Papua New
Cui nea, Australia, Nauru, New Zealand, and [*296] Ireland n275 offered to
share the burden of assuming responsibility for the Tanpa rescuees, their ac-
tions were comendable. In the real world, however, generous adm ssion policies
have beconme a reality only when generous resettlenent policies have been nain-
tai ned by other countries. n276
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Perhaps it is time to create a wi der regine of resettlenent guarantees, such
as the tenporary burden-sharing reginme put in place to deal with the Indo-
Chi nese refugee crisis, in which a UN neeting was held that resulted in sub-
stantially increased resettlenent offers and financial aid. n277 Another neeting
in 1979 suggested a pool of resettlenent places, which becane avail able to UNHCR
inits effort to secure disenbarkation. n278 Al so, a resettlenment program naned
Dl SERO (Di senbarkati on Resettlenent O fers), which involved Australia, Canada,
France, the Federal Republic of Germany, Italy, Japan, the Netherlands, the
UK, and the U S., as participating States, was inplenented to institutionalize
resettl ement guarantees and di senbarkation procedures. n279 Such efforts nake
i nternational co-operation concrete while increasing the |evel of protection
given to those in flight. n280

Wil e the solutions created in response to the Indo-Chi nese refugee probl em
were limted in place and time, the institutionalization of burden sharing is
appropriate today, when certain States continue to receive the mgjority of asy-
l um seekers in their region and when the Cold War no | onger constrains refugee
policy. Collective action through resettlenent sharing and international coop-
eration would help both refugees and states, by increasing the probability of
eventual resettlenent when necessary and through an even distribution of bur-
dens.

Currently, the sharing of refugee burdens is anything but equitable. In
Europe, for instance, Germany has hosted nore than fifty percent of asylum seek-
ers in the region over a long period. n281 O her European States have been con-
sequently able to evade their [*297] responsibilities under the 1951 Refugee
Convention. n282 Al though Australia hosts significantly fewer asylum seekers
than other Western countries, Australia, |ike Germany, has been a magnet for
both legitimate and illegitimate asylum seekers, especially in the South Pacific
region. It should be noted that Germany's refugee burden has been reduced in the
1990' s through new burden-sharing regimes instituted by the European Union on a
col l ective basis. n283

Unfortunately, few countries have been willing to open their doors to asylum
seekers in the South Pacific region, without the benefit of an institution Iike
the European Union. Only Ireland and New Zeal and expressed initial interest in
accepting Tanpa rescuees who were deternined to be refugees for resettl enent,
n284 al though Australia itself later resettled sone of the Tanpa rescuees. n285
The difficulty of finding countries for pernanent resettlenent of the refugees,
however, indicates the necessity of reinforcing international burden-sharing re-
ginmes, rather than a failure of Australia to live up to its duties under the
1951 Refugee Convention

The difficulty of finding countries to accept refugees also reflects the
failure of UNHCR to effectively pronote burden-sharing in a spirit of interna-
tional cooperation. To sonme extent, Australia's policy can be viewed as an ef-
fort by one State to inplenment a policy of burden-sharing in the South Pacific,
al beit a tenmporary one, in response to UNHCR s failure to perform such a task
adequately. Wile such unilateralismshould be avoi ded when alternatives exi st
that effectively pronote burden sharing, in the absence of an effective burden-
sharing reginme, the right of Australia to make its own burden-sharing agreenents
with other States, particularly when such agreenents are clearly in the interest
of these other States, should not be precluded. As Ruud Lubbers hinself recently
noted, a "Convention Plus" approach is needed to deal with today's refugee cri-
sis, based on special agreenents fostering international cooperation, and nod-
eled on the solutions to the |Indo-Chinese refugee crisis. n286

Australia currently abides by its agreenent to accept 12,000 [*298] asylum
seekers per year via the UNHCR-sponsored resettlenent program n287 While Aus-
tralia, fiscally speaking, has resources that would allow it to provide for nore
than 12, 000 asyl um seekers annually, a well-managed system shoul d be devi sed by
UNHCR and other international actors that effectively institutionalizes burden-
sharing. Until that tine, Australia, in response to its citizens' pressure
shoul d be allowed to inplenment a regi onal burden-sharing regine in the South Pa-
cific.
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V. Concl usi on

Australia's actions, although grounded in questionable notives, were not ille-
gal under international |law. Sonme of the Tanpa rescuees were refugees, although
this was irrelevant at the tine of the Tanmpa incident, and Australia correctly
assuned partial responsibility for the fate of the rescuees. O her States, such
as Norway, should al so have assisted Australia in a spirit of international bur-
den-sharing and cooperation

Australia did not violate international |aw by boarding the Tampa, and the
detention of the rescuees was probably al so | egal under international [aw. Re-
foul ement of the Tanpa rescuees would be illegal under international |aw, as the
Australian Federal Court recognized, and no other international |aws were pat-
ently violated by Australia when the rescuees were expelled fromAustralia's
territorial seas.

The | evel of protection given to the Tanpa rescuees in Nauru appears to be
sufficient, especially when conpared to conditions at other Australian detention
centers. Wiile UNHCR di sagreed with sone of Australia's actions, this fact al one
does not ampunt to a breach of a legal duty on the part of Australia.

In terms of policy, the Nauru agreenent and siml|ar agreenents that have or
will be negotiated are positive in many respects. The agreenment greatly bene-
fited Nauru economically, and simlar agreenents have the potential to spread
weal th to other devel opi ng nati ons throughout the South Pacific if Australia's
policy is continued. The policy was al so perceived by Australian voters as being
beneficial to Australia, although the truth of this assertion can be debated on
bot h econoni ¢ and noral grounds.

Australia's new refugee policy is also beneficial insofar as it [*299] re-
noves i ncentives for economc mgrants to pose as refugees, while deterring peo-
ple-traffickers fromillegally and hazardously transporting asyl um seekers to
Australia via Indonesia. Finally, the agreement is salutary, because it encour-
ages international burden-sharing vis-a-vis refugees, while vividly highlighting
the need for UNHCR to facilitate the creation of a nore effective burden-sharing
regi ne.

Al t hough Australia's new refugee policy may have cone about because of short-
sighted actions of a political nature taken by Prinme M nister John Howard's gov-
ernment, the benefits of such a policy outweigh the costs, and such regines
shoul d be tolerated by the international conmunity, if not actively encouraged.
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