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An Act to reform the law relating to arbitration

(13 February 2009

BE IT ENACTED by the Parliament of the Cook Islands in Sessgsembled and by the
authority of the same, as follows:

1. Short Title and commencement - (1) This Act rbaycited as the Arbitration Act 2009.




(2) This Act shall come into force on th& January 2009.
2. Interpretation - (1) In this Act, unless the ot otherwise requires -

"arbitration" means any arbitration whether or adtinistered by a permanent arbitral
institution;

"arbitration agreement” means an agreement byaheep to submit to arbitration all or
certain disputes which have arisen or which magedretween them in respect of a
defined legal relationship, whether contractuahai;

"award" means a decision of the arbitral triburmatize substance of the dispute and
includes any interim, interlocutory or partial adar

"confidential information” in relation to arbitrpfoceedings -

(a) means information that relates to the arbgirateeding or to an award made in
those proceedings, and

(b) includes -
() the statement of claim, statement of defenakahother pleadings,
submissions, statements or other information sagdpb the arbitral
tribunal by a party;

(i) any evidence (whether documentary or other}yisapplied to the
arbitral tribunal,

(iif) any notes made by the arbitral tribunal ochloevidence or submissions
given before the arbitral tribunal;

(iv) any transcript of oral evidence or submissigiven before the arbitral
tribunal,

(v) any rulings of the arbitral tribunal;
(vi) any award of the arbitral tribunal.

"disclose", in relation to confidential informatiamcludes publishing or communicating or
otherwise supplying the confidential information;

"party” means a party to an arbitration agreen@anin any case where an arbitration does
not involve all of the parties to the arbitratiogr@ement, means a party to the arbitration;

(2) In this Act, unless the context otherwise reggii a reference -
(a) to a Part, section, or Schedule, is a referemeePart, section, or Schedule of this Act;

(b) in a section to a subsection, is a referen@edobsection of that section;



(c) in a subsection to a paragraph, is a referemagraragraph of that subsection;

(d) in a section to a paragraph, is a referene@eparagraph of that section:

(e) in a Schedule to an article, is a referen@tarticle of that Schedule;

(f) in an article of a Schedule to a paragrapl, ieference to a paragraph of that article;
(9) in a Schedule to a clause, is a referencectalse of that Schedule;

(h) in a clause of a Schedule to a subclauserafegence to a subclause of that clause;

() in a subclause of a clause of a Schedule paragraph is a reference to a paragraph of
that subclause.

3. Further provision relating to interpretationh€élmaterial to which an arbitral tribunal or a ¢cour
may refer in interpreting this Act includes the dients relating to the Model Law referred to in
section 5(b) and originating from the United NattshCommission on International Trade Law,
or its working group for the preparation of the Mbtdaw.

4. Act to bind the Crown - This Act binds the Crawn

5. Purpose of Act and general principles - (1) pbsoses of this Act are to -

(a) encourage the use of arbitration as an agretla of resolving commercial and other
disputes; and

(b) promote international consistency of arbitesdimes based on the Model Law on
International Commercial Arbitration adopted by thaited Nations Commission on
International Trade Law on the 2day of June 1985; and

(c) promote consistency between the internationdldomestic arbitral regimes in the
Cook Islands; and

(d) redefine and clarify the limits of judicial new of the arbitral process and of arbitral
awards; and

(e) facilitate the recognition and enforcementrbiiteation agreements and arbitral
awards; and

(f) give effect to the obligations of the Governrmehthe Cook Islands under the
Convention on the Recognition and Enforcement oéigm Arbitral Awards (1958) (the
English text of which is set out in Schedule 3).

(2) The provisions of this Act are founded uponftiilowing principles and shall be construed
accordingly:

(a) the object of arbitration is to obtain the fa&solution of disputes by an impartial
tribunal without unnecessary delay or expense;



(b) the parties should be free to agree how thepudes are resolved, subject only to such
safeguards as are necessary in the public interest.

6. Rules applying to arbitrations in the Cook Islan (1) If the place of arbitration is, or would
be, in the Cook Islands -

(a) the provisions of Schedule 1; and

(b) those provisions of Schedule 2 (if any), whagiply to that arbitration under
subsection (2),

apply in respect of the arbitration.
(2) A provision of Schedule 2 applies -

(a) to an arbitration referred to in subsectionwh)ch is an international arbitration as
defined in article I(3) of Schedule 1 only if tharpes so agree; and

(b) to every other arbitration referred to in sudbsm (1), unless the parties agree
otherwise.

7. Arbitrations and awards outside the Cook Islanifishe place of arbitration is not in the Cook
Islands, articles 8, 9, 48 and 49 of Schedule th amy necessary modifications, apply in respect
of the arbitration.

8. Provisions applying where place of arbitratiam &greed or determined - If it still has to be
agreed or determined whether the place of arlotatiill be in the Cook Islands, articles 8 and 9
of Schedule 1, with any necessary modificationp)yajm respect of the arbitration.

9. Arbitration under other Acts - (1) Where a pgion of this Act is inconsistent with a provision
of any other enactment, that other enactment dbahe extent of the inconsistency, prevail.

(2) Subject to subsection (1), where a provisiothtsf Act applies to an arbitration under any
other enactment, the provisions of that other enant shall be read as if it were an arbitration
agreement.

10. Arbitrability of disputes - Any dispute whichet parties have agreed to submit to arbitration
under an arbitration agreement may be determineattitration unless the arbitration agreement
is contrary to public policy or, under any othewJasuch a dispute is not capable of determination
by arbitration.

11. Arbitrability not affected by High Court havipgrisdiction - The fact that an enactment
confers jurisdiction in respect of any matter oa igh Court but does not refer to the
determination of that matter by arbitration doet nbitself, indicate that a dispute about that
matter is not capable of determination by arbibrati

12. Powers of arbitral tribunal in deciding dispuit€1) An arbitration agreement, unless
otherwise agreed by the parties, is deemed to gedtiat an arbitral tribunal may -

(a) award any remedy or relief that could have lméered by the High Court if the



dispute had been the subject of civil proceedingbat Court;
(b) award interest on the whole or any part of sumy which -

() is awarded to any party, for the whole or aaytwf the period up to the date of
the award; or

(i) is in issue in the arbitral proceedings bup&d before the date of the award,
for the whole or any part of the period up to thsedf payment.

(2) Nothing in this section affects the applicatadrsection 14 or article 47(2)(b) or article
49(1)(b) of Schedule 1.

13. Liability of arbitrators - An arbitrator is nbable for anything done or omitted in the
discharge or purported discharge of his functianaraitrator unless the act or omission is shown
to have been in bad faith.

14. Application of sections 14A to 14F - Exceptlaes parties may otherwise agree in writing
(whether in the arbitration agreement or otherwisegtions 14A to 14F apply to every arbitration
for which the place arbitration is, or would beg ook Islands.

14A. Arbitral proceedings must be private - An additribunal must conduct the arbitral
proceedings in private.

14B. Arbitration agreements deemed to prohibitldsmare of confidential information - Subject to
section 16 every arbitration agreement to which seiction applies is deemed to provide that the
parties and the arbitral tribunal must not disclosefidential information.

14C. Limits on prohibition on disclosure of confidi@l information in section 14B - A party or
an arbitral tribunal may disclose confidential imf@tion -

(a) to a professional or other adviser of any efghrties; or
(b) if both the following matters apply:
(i) disclosure is necessary -

(A) to ensure that a party has a full opportunityptesent the party's case,
as required under article 18 of Schedule 1; or

(B) for the establishment or protection of a partggal rights in relation to
a third party; or

(C) for the making and prosecution of an appligatma court under this
Act; and

(i) the disclosure is no more than what is reabbneequired to serve any of the
purposes referred to in subparagraph (i)(A) to (C);

(c) if the disclosure is in accordance with an omade, or issued, by a court; or



(d) if both the following matters apply:

() the disclosure is authorised or required by (awcept this Act) or is required by
a competent regulatory body; and

(i) the party who, or the arbitral tribunal thatkes - the disclosure, provides to
the other party and the arbitral tribunal or, asd¢hse may be, the parties, written
details of the disclosure (including an explanatbthe reason for the disclosure);
or

(e) if the disclosure is in accordance with an ordade by -
(i) an arbitral tribunal under section 14D; or

(ii) the High Court under section 14E.

14D. Arbitral tribunal may allow disclosure of caoténtial information in certain circumstances -
(1) This section applies if -

(a) a question arises in any arbitral proceedisg® avhether confidential information
should be disclosed other than as authorised ws®aion 14C (a) to (d); and

(b) at least one of the parties agrees to referphestion to the arbitral tribunal concerned.

(2) The arbitral tribunal, after giving each of {harties an opportunity to be heard, may make or
refuse to make an order allowing all or any of plheties to disclose confidential information.

14E. Proceedings to be heard in camera - Proceedmigr this Act shall, on the application of
any party to the proceedings, be heard in camera.

14F. Restrictions on reporting of proceedings h&@awhmera - (1) This section shall apply to
proceedings under this Act in any Court heard mea.

(2) A court hearing any proceedings to which tleist®n applies shall, on the application of any
party to the proceedings, give directions as tothwdreany, and if so, what information relating to
the proceedings may be published.

(3) A court shall not give a direction under sulbggc(2) permitting information to be published,
unless -

(a) all parties to the proceedings agree that stfohmation may be published; or

(b) the court is satisfied that the informationpufblished in accordance with such
directions as it may give, would not reveal anyterancluding the identity of any party to
the proceedings, that any party to the proceedegsonably wishes to remain
confidential; or

(c) the court is satisfied that the public interiesthe publication of information relating to
the proceedings outweighs the interest of any ®ptties to the proceedings in having



the whole or any part of the proceedings conducteamera, without disclosure of the
information relating to or arising out of the predangs.

(4) Notwithstanding subsection (3), where a counreg grounds for its decision in a judgment in
respect of proceedings to which this section ap@i®d considers that judgment to be of major
legal interest, the court shall direct that repoftthe judgment may be published in law reports
and professional publications: Provided that if payty to the proceedings reasonably wishes to
conceal any matter including the fact of being dypahe court shall -

(a) give directions as to the action that shaliaken to conceal that matter in those
reports; and

(b) if it considers that a report published in ademce with the directions given under
paragraph (a) would be likely to reveal that mattiéect that no report shall be published
until after the end of such period, not exceedi@gdars, as the court in its discretion
considers appropriate.

(5) In this section and in section 14E -

"Court" means the High Court of the Cook Islandd &s appellate courts, but does not
include an arbitral tribunal;

"proceedings” includes all matters brought befoee@ourt under this Act (for example,
an application to enforce an arbitral award).

15. Certificates concerning parties to conventioAertificate purporting to be signed by the
Secretary of Foreign Affairs or a Deputy Secretarifforeign Affairs, that at the time specified in
the certificate, any country had signed and ratibe had denounced, or had taken any other treaty
action under the, Convention on the RecognitionEmidrcement of Foreign Arbitral Awards
(1958) in respect of the territory specified in tiegtificate, is presumptive evidence of the facts
stated.

16. Rules - Rules may be made for the purposda®fict under the provisions of the Judicature
Act.

17. Amendments to other Acts - The Acts specifre8chedule 4 are amended in the manner
indicated in that Schedule.

18. Enactments ceasing to have effect - The enatsnspecified in Schedule 5 shall cease to
have effect as part of the law of the Cook Islands.

19. Transitional provisions - (1) Subject to subiees (2) and (3) -

(a) this Act applies to every arbitration agreemeitether made before or after the
commencement of this Act, and to every arbitratioder such an agreement; and

(b) a reference in an arbitration agreement toAtitration Act 1908, or to a provision of
that Act, shall be construed as a reference toAbiisor to any corresponding provision of
this Act.



(2) Where the arbitral proceedings were commeneéaré the commencement of this Act, the
law governing the arbitration agreement and thératlon shall be the law which would have
applied if this Act had not been passed.

(3) Where an arbitration agreement, which is magferke the commencement of this Act,
provides for the appointment of 2 arbitrators, arultral proceedings are commenced after the
commencement of this Act -

(a) unless a contrary intention is expressed iratbédration agreement, the 2 arbitrators
shall, immediately after they are appointed, appamumpire; and

(b) the law governing the arbitration agreement twedarbitration is the law that would
have applied if this Act had not been passed.

(4) For the purposes of this section, arbitral peatings are to be taken as having commenced on
the date of the receipt by the respondent of ag&ifor the dispute to be referred to arbitration,
or, where the parties have agreed that any otherislto be taken as the date of commencement
of the arbitral proceedings, then on that date.

(5) This Act applies to every arbitral award, wheetmade before or after the commencement of
this Act.

20. Act passed in substitution for Arbitration A&O08 - For the avoidance of doubt, it is hereby
declared that, for the purposes of section 21 @ftbts Interpretation Act 1924, this Act is passed
in substitution in the Cook Islands, for the Aratton Act 1908 of New Zealand.

21. Appointment of Judges as arbitrators - (1) Sctijp subsection (2), a Judge of the High Court
may, if in all the circumstances he or she thiniksatcept appointment as a sole arbitrator by
virtue of an arbitration agreement.

(2) A Judge of the High Court shall not accept apipoent as a sole arbitrator unless the Chief
Justice has informed that Judge that he or shbeamade available for such appointment.

(3) The fees, if any, payable for the services dfidge of the High Court as arbitrator shall be
taken in the High Court.

This Act is administered by the Ministry of Justice

SCHEDULE 1

RULESAPPLYING TO ARBITRATION GENERALLY

Chapter 1 - General Provisions
1. Scope of application
(1) This Schedule applies as provided in sectigrg 8, and 9.

(2) An arbitration is international if -



(a) The parties to an arbitration agreement hauvheatime of the conclusion of that
agreement, their places of business in differeateSt or

(b) One of the following places is situated outdtake State in which the parties have their
places of business:

(i) The place of arbitration if determined in, arrpuant to, the arbitration
agreement:

(i) Any place where a substantial part of the gations of any commercial or
other relationship is to be performed or the plaith which the subject-matter of
the dispute is most closely connected; or

(c) The parties have expressly agreed that theestibjatter of the arbitration agreement
relates to more than one country.

(3) For the purposes of paragraph (2) -

(a) If a party has more than one place of busirtbesplace of business is that which has
the closest relationship to the arbitration agregme

(b) If a party does not have a place of businegsrence is to be made to that party's
habitual residence.

2. Definitions and rules of interpretation
For the purposes of this Schedule -

(a) "Arbitration”, "arbitration agreement", "arkatrtribunal”, and "award" have the
meanings assigned to those terms by section 2;

(b) "Court" means a body or organ of the judici@tem of a State;
(c) "Interim measure" has the meaning ascribetllty article 17(2) of this Schedule;

(d) Where a provision of this Schedule, exceptltl, leaves the parties free to
determine a certain issue, such freedom includesight of the parties to authorise a third
party, include an institution, to make that deteration:

(e) Where a provision of this Schedule refers &ofttt that the parties have agreed or that
they may agree or in any other way refers to areagent of the parties, such agreement
includes any arbitration rules referred to in thgteement:

() Where a provision of this Schedule, other tivaarticles 38(a) and 45(2)(a), refers to a
claim, it also applies to a counter-claim, and wherefers to a defence, it also applies to
a defence to such counter-claim:

(g) Article headings are for reference purposeg antl are not to be used for purposes of
interpretation.



3. Receipt of written communications
(1) Unless otherwise agreed by the parties, -

(a) any written communication is deemed to havenlveeeived if it is delivered to the
addressee personally or if it is delivered at thdressee's place of business, habitual
residence, or mailing address; if none of thesebeafound after making a reasonable
inquiry, a written communication is deemed to hbgen received if it is sent to the
addressee's last known place of business, habésidlence, or mailing address by
registered letter or any other means which provadescord of the attempt to deliver it;

(c) the communication is deemed to have been redeiv

(i) if to be sent and received within the Cook nglg, five days following the day
on which it was posted; and

(ii) if to be sent and received internationallyn tiays following the day on which it
was posted.

(2) The provisions of this article do not applyctimmunications in court proceedings.

4. Waiver of right to object

A party who knows that any provision of this Scheduwom which the parties may derogate or
any requirement under the arbitration agreemenhbabeen complied with and yet proceeds
with the arbitration without stating that partylgection to such non-compliance without undue
delay or, if a time-limit is provided therefor, Wit such period of time, shall be deemed to have
waived the right to object.

5. Extent of court-intervention

In matters governed by this Schedule, no court ghtakvene except where so provided in this
Schedule.

6. Court or other authority for certain functions of arbitration assistance and supervision
Any court having jurisdiction may perform any fuioct conferred on a court by these articles,
except where the article provides that the funcsioall be performed by a specified court or

courts.

Chapter 2
Arbitration agreement

7. Form of arbitration agreement
(1) An arbitration agreement may be made orallyavriting. Subject to section 11, an

arbitration agreement may be in the form of anteation clause in a contract or in the form of a
separate agreement.



(2) A reference in a contract to a document comtgiact arbitration clause constitutes an
arbitration agreement, provided that the referemseich as to make that clause part of the
contract.

8. Arbitration agreement and substantive claim before court

(1) A court before which proceedings are brougtd matter which is the subject of an arbitration
agreement shall, if a party so requests not latar tvhen submitting that party's first statement on
the substance of the dispute, stay those proceedimdj refer the parties to arbitration unless it
finds that the agreement is null and void, inopeeatr incapable of being performed, or that
there is not in fact any dispute between the pawtigh regard to the matters agreed to be referred.
(2) Where proceedings referred to in paragraplnéie been brought, arbitral proceedings may
nevertheless be commenced or continued, and arl amay be made, while the issue is pending
before the court.

9. Arbitration agreement and interim measur es by court

(1) It is not incompatible with an arbitration agneent for a party to request, before or during
arbitral proceedings, from a court an interim measu protection and for a court to grant such
measure.

(2) For the purposes of paragraph (1), the HighrCshall have the same power as it has for the
purposes of proceedings before that court to make -

(a) Orders for the preservation, interim custodgale of any goods which are the subject-
matter of the dispute; or

(b) An order securing the amount in dispute; or
(c) An order appointing a receiver; or

(d) Any other orders to ensure that any award whely be made in the arbitral
proceedings is not rendered ineffectual by theipl$®n of assets by the other party; or

(e) An interim injunction or other interim order.
(3) Where a party applies to a court for an intenjanction or other interim order and an arbitral
tribunal has already ruled on any matter relevarnihé application, the court shall treat the ruling
or any finding of fact made in the course of thignguas conclusive for the purposes of the
application.

Chapter 3
Composition of arbitral tribunal

10. Number of arbitrators
(1) The parties are free to determine the numbartufrators.

(2) Failing such determination, -



(@) In the case of international arbitration, tluenber of arbitrators shall be 3:
(b) In every other case, the number of arbitrastua! be one.

11. Appointment of arbitrators

(1) No person shall be precluded by reason ofghegon’s nationality from acting as an arbitrator,

unless otherwise agreed by the parties.

(2) The parties are free to agree on a proceduapmdinting the arbitrator or arbitrators, subject

to the provisions of paragraphs (4) and (5).

(3) Failing such agreement, -

(@) In an arbitration with 3 arbitrators and 2 teach party shall appoint one arbitrator,

and the 2 arbitrators thus appointed shall apgbethird arbitrator; if a party fails to

appoint the arbitrator within 30 days of receiptiaquest to do so from the other party,

or if the 2 arbitrators fail to agree on the thamtbitrator within 30 days of their

appointment, the appointment shall be made, upquerst of a party, by the High Court:

(b) In an arbitration with a sole arbitrator, iktparties are unable to agree on the

arbitrator, that arbitrator shall be appointed, upequest of a party, by the High Court.

(4) Where, under an appointment procedure agreed bip the parties, -

(a) A party fails to act as required under suclcedure; or

(b) The parties, or 2 arbitrators, are unable &mihean agreement expected of them under

such procedure; or

(c) A third party, including an institution, faite perform any function entrusted to it
under such procedure, -

any party may request the High Court to take treessary measure, unless agreement on the

appointment procedure provides other means forserthe appointment.

(5) A decision on a matter entrusted by paragréph<4), or (6) to the High shall be subject to

no appeal. The court, in appointing an arbitratbgll have due regard to any qualifications

required of the arbitrator by the agreement ofpghties and to such considerations as are likely to

secure the appointment of an independent and iraparbitrator and, in the case of a third
arbitrator, shall, in the case of an internaticaraitration, take into account as well the
advisability of appointing an arbitrator of a naiatity other than those of the parties.
(6) In an arbitration, where -

(a) The parties have agreed to an arbitration &ibh 4 or more arbitrators; or

(b) There are 3 arbitrators and more than 2 parties



and no procedure for the appointment of arbitrab@asbeen agreed upon, the High Court may,
upon request of a party, appoint the requisite rermobarbitrators, having due regard to the
matters referred to in paragraph (5).

12. Groundsfor challenge

(1) A person who is approached in connection witt person's possible appointment as an
arbitrator shall disclose any circumstances likelgive rise to justifiable doubts as to that
person's impartiality or independence. An arbitrdtom the time of appointment and throughout
the arbitral proceedings, shall without delay disel any such circumstances to the parties unless
they have already been informed of them by thatratbr.

(2) An arbitrator may be challenged only if circuarges exist that give rise to justifiable doubts
as to that arbitrator's impatrtiality or independgrar if that arbitrator does not possess
qualifications agreed to by the parties. A partyroaallenge an arbitrator appointed by that
party, or in whose appointment that party has @gdted, only for reasons of which that party
becomes aware after the appointment has been made.

13. Challenge procedure

(1) The parties are free to agree on a procedurehfallenging an arbitrator, subject to the
provisions of paragraph (3).

(2) Failing such agreement, a party who intendshdlenge an arbitrator shall, within 15 days
after becoming aware of the constitution of theteabtribunal or after becoming aware of any
circumstance referred to in article 12(2), senditten statement of the reasons for the challenge
to the arbitral tribunal. Unless the challengedteator withdraws from office or the other party
agrees to the challenge, the arbitral tribunallsteadide on the challenge.

(3) If a challenge under any procedure agreed lpyahe parties or under the procedure of
paragraph (2) is not successful, the challengimty maay request, within 30 days after having
received notice of the decision rejecting the @ralk, the High Court to decide on the challenge,
which decision shall be subject to no appeal; whileh a request is pending, the arbitral tribunal,
including the challenged arbitrator, may continue arbitral proceedings and make an award.

(4) Nothing in this Article shall authorise the uxfehe challenge procedure in respect of alleged
impartiality or lack of independence arising ouboin relation to the actual conduct of the
arbitration. Such matters may be raised only iagplication under Article 34 to set aside the
subsequent award.

14. Failure or impossibility to act

(1) If an arbitrator becomete jure or de facto (in law or in fact) unable to perform the functson
of that office or for other reasons fails to actheut undue delay, that arbitrator's mandate
terminates on withdrawal from office or, if the pas agree, on the termination. Otherwise, if a
controversy remains concerning any of those grousrs party may request the High Court to
decide on the termination of the mandate, whichsttaet shall be subject to no appeal.

(2) If, under this article or article 13(2), an iadtor withdraws from office or a party agrees to
the termination of the mandate of an arbitratdg ttoes not imply acceptance of the validity of



any ground referred to in this article or artickX2).
15. Appointment of substitute arbitrator

(1) Where the mandate of an arbitrator terminatekevarticle 13 or 14, or because of withdrawal
from office for any other reason, or because ofréwecation of that arbitrator's mandate by
agreement of the parties, or in any other caserafihation of that mandate, a substitute arbitrator
shall be appointed according to the rules that \appicable to the appointment of the arbitrator
being replaced.

(2) Unless otherwise agreed by the parties, -

(a) Where the sole or the presiding arbitratoefdaced, any hearings previously held
shall be repeated; and

(b) Where an arbitrator, other than a sole or aigneg arbitrator is replaced, any hearings
previously held may be repeated at the discretidhenarbitral tribunal.

(3) Unless otherwise agreed by the parties, anr andeelling of the arbitral tribunal made prior to
the replacement of an arbitrator under this arigleot invalid solely because there has been a
change in the composition of the arbitral tribunal.

Chapter 4
Jurisdiction of arbitral tribunal

16. Competence of arbitral tribunal to rule on itsjurisdiction

(1) The arbitral tribunal may rule on its own julition, including any objections with respect to
the existence or validity of the arbitration agreemn For that purpose, an arbitration clause which
forms part of a contract shall be treated as aeeagent independent of the other terms of the
contract. A decision by the arbitral tribunal thfa contract is null and void shall not entpgo

jure (necessarily) the invalidity of the arbitratioragte.

(2) A plea that the arbitral tribunal does not hpwesdiction shall be raised not later than the
submission of the statement of defence. A parhptsprecluded from raising such a plea by the
fact that that party has appointed, or participatetthie appointment of, an arbitrator. A plea that
the arbitral tribunal is exceeding the scope o&ithority shall be raised as soon as the matter
alleged to be beyond the scope of its authoritgised during the arbitral proceedings. The
arbitral tribunal may, in either case, admit arlgtiea if it considers the delay justified.

(3) The arbitral tribunal may rule on a plea reddrto in paragraph (2) either as a preliminary
question or in an award on the merits. If the aabiribunal rules on such a plea as a preliminary
guestion, any party may request, within 30 dayasrdfaving received notice of that ruling, the

High Court to decide the matter, which decisionldtesubject to no appeal; while such a request
is pending, the arbitral tribunal may continue ahkeitral proceedings and make an award.

Chapter 4A
Interim Measures and Preliminary Orders



Interim Measures
17. Interpretation
In this Chapter, unless the context otherwise regu
" applicant” means any of the following, as the case may be:
(a) a party who requests an interim measure:
(b) a party who applies for a preliminary order:
(c) a party who seeks or obtains recognition com@ment of an interim measure.
"Interim measure' means a temporary measure (whether or not irotime 6f an award)
by which a party is required, at any time beforeamard is made in relation to a dispute,
to do all or any of the following:

(a) maintain or restore the status quo pendinglétermination of the dispute:

(b) take action that would prevent, or refrain fraaking action that is likely to
cause, current or imminent harm or prejudice tcattoitral proceedings:

(c) provide any means of preserving assets outhaflwa subsequent award may
be satisfied:

(d) preserve evidence that my be relevant andigpte:
(e) give security for costs.

"preliminary order” means an order directing a party not to frustitaéepurpose of an
interim measure

"respondent” means any of the following, as the case may be:
(a) a party against whom an interim measure isasigal or directed:
(b) a party against whom a preliminary order isligpoiofor or directed:

(c) a party against whom recognition or enforcentdr@n interim measure is
sought or has been obtained.

Interim Measures
17A. Power of arbitral tribunal to grant interim measure

Unless otherwise agreed by the parties, the artitibainal may, at the request of a party, grant an
interim measure.

17B. Conditionsfor granting interim measure



(1) If an interim measure of a kind described ibgaragraph (a), (b) or (c) of the definition of
that term in article 17 is requested, the applicanst satisfy the arbitral tribunal that -

(a) harm no adequately reparable by an award oademis likely to result if the measure
is not granted; and

(b) the harm substantially outweighs the harm ithéikely to result to the respondent if
the measure is granted; and

(c) there is a reasonable possibility that the iappt will succeed on the merits of the
claim.

(2) If an interim measure of a kind described ibgaragraph (d) of the definition of that term in
article 17 is requested, the applicant must satiefyarbitral tribunal of the matters specified in

paragraph (1)(a) to (c), but only to the extent tha arbitral tribunal considers appropriate.

(3) If an interim measure of a kind described ibgaragraph (e) of the definition of that term in
article 17 is requested, the applicant must satisfyarbitral tribunal that the applicant will belex
to pay the costs of the respondent if the applisanhsuccessful on the merits of the claim.

(4) A determination by the arbitral tribunal on tiatter specified in paragraph (1)(c) does not
affect its discretion to make any subsequent deteation.

17C. Power of arbitral tribunal toissue preliminary order

Unless otherwise agreed by the parties, a party midlyout notice to any other party, apply for a
preliminary order when making, a request for aerint measure to be granted under article 18.

17D. Conditionsfor issuing preliminary order

(1) The arbitral tribunal may issue a preliminarger if it considers that prior to disclosure of th
request for the interim measure to the respondsks frustrating the purpose of the measure.

(2) An applicant for a preliminary order must sfigtiie arbitral tribunal of the matters specified
in article 17B. That article applies to a prelintyarder subject to -

(a) the modification that the harm to be assesséénarticle 17B(1)(a) is the harm likely
to result from the order being issued or not; and

(b) all other necessary modifications.
17E. Procedurefor preliminary order

(1) Immediately after the arbitral tribunal makedesermination in respect of an application for a
preliminary order, it must -

(a) give notice to all the parties of -

() the request for the interim measure; and



(ii) the application for the preliminary order; and

(iii) the preliminary order issued by the arbitndbunal (if any); and

(iv) all other communications (whether oral or tett) between a party and the
arbitral tribunal in relation to the matters spedfin subparagraph (a)(i) to (iii);

and

(b) give an opportunity to each respondent to prieide respondent'’s case at the earliest
practicable time.

(2) The arbitral tribunal must decide promptly ary @bjection to the preliminary order.
17F. Duration of preliminary order

(1) A preliminary order expires 20 days after tlaedon which it was issued by the arbitral
tribunal.

(2) However, the arbitral tribunal may grant aremmh measure adopting or modifying the
preliminary order, after each respondent has basamg

(a) notice under article 22(1); and
(b) an opportunity to present the respondent's.case
17G. Effect of preliminary order
(1) A preliminary order is binding on the partiag s not enforceable by a court.
(2) A preliminary order does not constitute an alvar
Supplementary provisions for interim measures and preliminary orders
17H. Modification, suspension, and cancellation

If the arbitral tribunal grants or issues an intemeasure or a preliminary order, it may modify,
suspend, or cancel the measure or order -

(a) on the application of a party; or

(b) on its own initiative, but only in exceptior@icumstances and after giving prior notice
to the parties.

171. Provision of security

(1) The arbitral tribunal may require the applictortan interim measure to provide appropriate
security in connection with the measure.

(2) The arbitral tribunal may require a party tomptly disclose to the arbitral tribunal a material



change in the circumstances upon which an intereasure was requested or granted.
17J. Disclosure of material circumstances

(1) The arbitral tribunal may require a party tomptly disclose to the arbitral tribunal a material
change in the circumstances upon which an intereasure was requested or granted.

(2) The applicant for a preliminary order must thse to the arbitral tribunal all circumstances
that are likely to be relevant to the arbitral tirilal's determination as to whether to issue omeixte
the order.

(3) The obligation in paragraph (2) continues uedith respondent has had an opportunity to
present the respondent's case, after which patagtj@pplies.

17K. Costs and damages
(1) An applicant for an interim measure or a preliany order is liable for any costs and damages
caused to any party by the measure or order iathieral tribunal later determines that, in the

circumstances, the measure or order should not et granted or issued.

(2) The arbitral tribunal may award those costs @armages at any time during the arbitral
proceedings.

Recognition and enforcement of interim measures
17L . Recognition and enforcement
(1) An interim measure granted by an arbitral tnélumust be recognised as binding and, unless
otherwise provided by the arbitral tribunal, enfmtapon application to the competent Court,
irrespective of the county in which it was granted.
(2) Paragraph (1) is subject to article 30.
(3) The applicant for recognition or enforcemenanfinterim measure under article 48 must
promptly inform the Court of any modification, sesgion, or cancellation of that interim
measure.

(4) The Court may, if it considers it proper, ortlee applicant to provide appropriate security if -

(a) the arbitral tribunal has not already madea@siten with respect to the provision of
security; or

(b) the decision with respect to the provisione@fiity is necessary to protect the rights
of third parties.

17M. Groundsfor refusing recognition or enfor cement
(1) Recognition or enforcement of an interim measuay be refused only -

(a) at the request of the respondent if the Causttisfied that -



(i) the refusal is warranted 49(1)(a)(i), (ii), @); or

(i) the arbitral tribunal's decision with respéatthe provision of security in
connection with the interim measure granted bya# hot been complied with; or

(iii) the interim measure has been suspended aretlad by the arbitral tribunal or,
if so empowered, by the Court of the country inethihe arbitration took place or
under the law of which that interim measure wasitg@; or

(b) if the Court finds that -

() the interim measure is incompatible with theveos conferred on the Court,
unless the Court decides to reformulate the inten@asure to the extent necessary
to adapt it to its own powers and procedures ferpiwrposes of enforcing that
interim and without modifying is substance; or

(ii) any of the grounds set out in article 49(l)épply to the recognition and
enforcement of the interim measure.

(2) A determination made by the Court on any gromnglaragraph (1) is effective only for the
purposes of the application to recognise and eeftire interim measure.

(3) The Court must not, in making that determinationdertake a review of the substance of the
interim measure.

Chapter 6
Conduct of arbitral proceedings

18. General duty of the Tribunal - Equal treatment of parties
The tribunal shall -

(a) act fairly and impartially as between the @atigiving each party a reasonable
opportunity of putting his case and dealing witattbf his opponent, and

(b) adopt procedures suitable to the circumstaatd®e particular case, avoiding
unnecessary delay or expense, so as to provideradans for the resolution of the
matters falling to be determined.

19. Determination of rules of procedure

(1) Subject to the provisions of this Schedule,ghgies are free to agree on the procedure to be
followed by the arbitral tribunal in conducting theoceedings.

(2) Failing such agreement, the arbitral triburnellsdecide all procedural and evidential matters
and may, subject to the provisions of this Schedidaduct the arbitration in such manner as it
considers appropriate. The power conferred upomtbigral tribunal includes the power to decide
whether to apply the strict rules of evidence dmagower to determine the admissibility,
relevance, materiality, and weight of any evidence.



(3) Every witness giving evidence, and every coliosexpert or other person appearing before
an arbitral tribunal, shall have the same privilkegad immunities as witnesses and counsel in
proceedings before a court.

20. Place of arbitration

(1) The parties are free to agree on the placebatfration. Failing such agreement, the place of
arbitration shall be determined by the arbitrddunal having regard to the circumstances of the
case, including the convenience of the parties.

(2) Notwithstanding the provisions of paragraph (&g arbitral tribunal may, unless otherwise
agreed by the parties, meet at any place it corssajgropriate for consultation among its
members, for hearing withesses, experts or théegadr for inspection of goods, other property,
or documents.

21. Commencement of arbitral proceedings

Unless otherwise agreed by the parties, the alpitegeedings in respect of a particular dispute
commence on the date on which a request for tsputk to be referred to arbitration is received
by the respondent.

22. Language

(1) The parties are free to agree on the languafgguages to be used in the arbitral
proceedings. Failing such agreement, the arbritairial shall determine the language or
languages to be used in the proceedings. This mgrdeor determination, unless otherwise
specified, shall apply to any written statemengtparty, any hearing, and any award, decision, or
other communication by the arbitral tribunal.

(2) The arbitral tribunal may order that any docuataey evidence shall be accompanied by a
translation into the language or languages agrped hy the parties or determined by the arbitral
tribunal.

23. Statements of claim and defence

(1) Within the period of time agreed by the partesletermined by the arbitral tribunal, the
claimant shall state the facts supporting the cléma points at issue and the relief or remedy
sought, and the respondent shall state the defenmespect of these particulars, unless the parties
have otherwise agreed as to the required eleméstghb statements. The parties may submit with
their statements all documents they consider t@le¥ant or may add a reference to the
documents or other evidence they will submit.

(2) Unless otherwise agreed by the parties, efbdy may amend or supplement the claim or
defence during the course of the arbitral procegsjianless the arbitral tribunal considers it
inappropriate to allow such amendment having retatte delay in making it.

24. Hearings and written proceedings

(1) Subject to any contrary agreement by the partiee arbitral tribunal shall decide whether to



hold oral hearings for the presentation of evidemrck®r oral argument, or whether the
proceedings shall be conducted on the basis ofrdents and other materials. However, unless
the parties have agreed that no hearings shakloke the arbitral tribunal shall hold such hearings
at an appropriate stage of the proceedings, iéquasted by a party.

(2) The parties shall be given sufficient advancgce of any hearing and of any meeting of the
arbitral tribunal for the purposes of inspectiorgobds, other property, or documents.

(3) All statements, documents, or other informasapplied to the arbitral tribunal by one party
shall be communicated to the other party. Also, expert report or evidentiary document on
which the arbitral tribunal may rely in making @dscision shall be communicated to the parties.

(4) At any hearing or any meeting of the arbitrédunal of which notice is required to be given
under paragraph (2), or in any proceedings condumtethe basis of documents or other
materials, the parties may appear or act in pessonay be represented by any other person of
their choice.

25. Default of a party
Unless otherwise agreed by the parties, if, wittstwwing sufficient cause, -

(a) The claimant fails to communicate the stateroéotaim in accordance with article
36(1), the arbitral tribunal shall terminate theqeedings;

(b) The respondent fails to communicate the stat¢iwiedefence in accordance with
article 36(1), the arbitral tribunal shall continie proceedings without treating such
failure in itself as an admission of the claimaatlegations;

(c) Any party fails to appear at a hearing or toduce documentary evidence, the arbitral
tribunal may continue the proceedings and makeward on the evidence before it;

(d) The claimant fails to prosecute the claim,dhatral tribunal may make an award
dismissing the claim or give directions, with otthut conditions, for the speedy
determination of the claim.

26. Expert appointed by arbitral tribunal
(1) Unless otherwise agreed by the parties, thigrarkribunal -

(a) May appoint one or more experts to report tmispecific issues to be determined by
the arbitral tribunal:

(b) May require a party to give the expert anyvatd information or to produce, or to
provide access to, any relevant documents, goodgher property for the expert's
inspection.

(2) Unless otherwise agreed by the parties, ifrtys® requests or if the arbitral tribunal
considers it necessary, the expert shall, aftevehgl of a written or oral report, participate in a
hearing where the parties have the opportunityutajpestions and to present expert witnesses in
order to testify on the points at issue.



27. Court assistancein taking evidence

(1) The arbitral tribunal or a party with the apygaibof the arbitral tribunal may request from the
court assistance in taking evidence. The court exagute the request within its competence and
according to its rules on taking evidence.

(2) For the purposes of paragraph (1), -

(a) The High Court may make an order of subpoenaissaie a withess summons to
compel the attendance of a withess before an arhitiounal to give evidence or produce
documents:

(b) The High Court may order any witness to suliméxamination on oath or affirmation
before the arbitral tribunal, or before an offioéthe court, or any other person for the use
of the arbitral tribunal:

(c) The High Court shall have, for the purposehef @rbitral proceedings, the same power
as it has for the purpose of proceedings beforecthat to make an order for -

(i) The discovery of documents and interrogatories:

(i) The issue of a commission or request for #iartg of evidence out of the
jurisdiction:

(iif) The detention, preservation, or inspectioraaly property or thing which is in
issue in the arbitral proceedings and au

Chapter 7
Making of award and ter mination of proceedings

28. Rules applicableto substance of dispute

(1) The arbitral tribunal shall decide the disputaccordance with such rules of law as are
chosen by the parties as applicable to the sulsst@iritie dispute. Any designation of the law or
legal system of a given State shall be construeléss otherwise expressed, as directly referring
to the substantive law of that State and not toatslict of laws rules.

(2) Failing any designation by the parties, theteabtribunal shall apply the law determined by
the conflict of laws rules which it considers appble.

(3) The arbitral tribunal shall decid® aequo et bono or asamiable compositeur (according to
considerations of general justice and fairnessy rthe parties have expressly authorised it to do
so.

(4) In all cases, the arbitral tribunal shall decid accordance with the terms of any contract and
shall take into account any usages of the tradkcajte to the transaction.

29. Decision-making by panel of arbitrators



In arbitral proceedings with more than one arhatradny decision of the arbitral tribunal shall be
made, unless otherwise agreed by the parties ngjerity of all its members. However,
guestions of procedure may be decided by a pregatinitrator, if so authorised by the parties or
all members of the arbitral tribunal.

30. Settlement

(1) If, during arbitral proceedings, the partiettlsghe dispute, the arbitral tribunal shall temate

the proceedings and, if requested by the partidsiahobjected to by the arbitral tribunal, record
the settlement in the form of an arbitral awardagreed terms.

(2) An award on agreed terms shall be made in daoae with the provisions of article 44 and
shall state that it is an award. Such an awardhesame status and effect as any other award on
the merits of the case.

31. Form and contents of award

(1) The award shall be made in writing and shakigeaed by the arbitrator or arbitrators. In
arbitral proceedings with more than one arbitratog,signatures of the majority of all members of

the arbitral tribunal shall suffice, provided thia¢ reason for any omitted signature is stated.

(2) The award shall state the reasons upon whishbésed, unless the parties have agreed that no
reasons are to be given or the award is an awaagji@ed terns under article 43.

(3) The award shall state its date and the plaeelofration as determined in accordance with
article 33(1). The award shall be deemed to haee beade at that place.

(4) After the award is made, a copy signed by thérators in accordance with paragraph (1)
shall be delivered to each party.

(5) Unless the arbitration agreement otherwise igiesy or the award otherwise directs, a sum
directed to be paid by an award shall carry intemedrom the date of the award and at the same
rate as a judgment debt.

32. Termination of proceedings

(1) The arbitral proceedings are terminated byfitied award or by an order of the arbitral
tribunal in accordance with paragraph (2).

(2) The arbitral tribunal shall issue an ordertfa termination of the arbitral proceedings when -
(a) The claimant withdraws the claim, unless tlspoadent objects thereto and the arbitral
tribunal recognises a legitimate interest on tlspoadent's part in obtaining a final
settlement of the dispute:

(b) The parties agree on the termination of the@edings:

(c) The arbitral tribunal finds that the continwatiof the proceedings has for any other
reason become unnecessary or impossible.



(3) The mandate of the arbitral tribunal terminatéth the termination of the arbitral proceedings,
subject to the provisions of articles 46 and 47(4).

(4) Unless otherwise agreed by the parties, théhd®aa party does not terminate the arbitral
proceedings or the authority of the arbitral triLin

(5) Paragraph (4) does not affect any rule of lawractment under which the death of a person
extinguishes a cause of action.

33. Correction and interpretation award; additional award

(1) Within 30 days of receipt of the award, unlassther period of time has been agreed upon by
the parties, -

(a) A party, with notice to the other party, maguest the arbitral tribunal to correct in the
award any errors in computation, any clerical gotyraphical errors, or any errors of
similar nature:

(b) If so agreed by the parties, a party, witheeto the other party, may request the
arbitral tribunal to give an interpretation of asjic point or part of the award.

If the arbitral tribunal considers the requestegustified, it shall make the correction or gihe t
interpretation within 30 days of receipt of theuegt. The interpretation shall form part of the
award.

(2) The arbitral tribunal may correct any errottod type referred to in paragraph (1)(a) on its
own initiative within 30 days of the date of theaad.

(3) Unless otherwise agreed by the parties, a paitlg notice to the other party, may request,
within 30 days of receipt of the award, the arbitridunal to make an additional award as to
claims presented in the arbitral proceedings buttedhfrom the award. If the arbitral tribunal
considers the request to be justified, it shall ede additional award within 60 days.

(4) The arbitral tribunal may extend, if necesséng, period of time within which it shall make a
correction, interpretation, or an additional awandler paragraphs (1) or (3).

(5) The provisions of article 44 shall apply tocarection or interpretation of the award or to an
additional award.

Chapter 8
Recour se against award

34. Application for setting aside as exclusive recour se against arbitral award

(1) Recourse to a court against an arbitral awaag lb@ made only by an application for setting
aside in accordance with paragraphs (2) and (3).

(2) An arbitral award may be set aside by the Highirt only if -

(a) The party making the application furnishes ptbat -



(i) A party to the arbitration agreement was unstane incapacity, or the said
agreement is not valid under the law to which tadies have subjected it, or,
failing any indication on that question, under ldnes of the Cook Islands; or

(i) The party making the application was not giygoper notice of the
appointment of an arbitrator or of the arbitralqggedings or was otherwise unable
to present that party's case; or

(iif) The award deals with a dispute not contemgadaby or not falling within the
terms of the submission to arbitration, or contalasisions on matters beyond the
scope of the submission to arbitration, provideat,tti the decisions on matters
submitted to arbitration can be separated fromemad so submitted, only that part
of the award which contains decisions on mattetsuabmitted to arbitration may
be set aside, or

(iv) The composition of the arbitral tribunal oetharbitral procedure was not in
accordance with the agreement of the parties, sisigsh agreement was in
conflict with a provision of this Schedule from whithe parties cannot derogate,
or, failing such agreement, was not in accordante tis Schedule; or

(b) The High Court finds that -

(i) The subject-matter of the dispute is not capatlsettlement by arbitration
under the laws of the Cook Islands; or

(i) The award is in conflict with the public pojiof the Cook Islands.

(3) An application for setting aside may not be mafter 3 months have elapsed from the date on
which the party making that application had receithee award or, if a request had been made
under article 46, from the date on which that retjhad been disposed of by the arbitral tribunal.
This paragraph does not apply to an applicatiorsétting aside on the ground that the award was
induced or affected by fraud or corruption.

(4) The High Court, when asked to set aside andwaay, where appropriate and so requested
by a party, suspend the setting aside proceedargseriod of time determined by it in order to
give the arbitral tribunal an opportunity to resutine arbitral proceedings or to take such other

action as in the arbitral tribunal's opinion wilineinate the grounds for setting aside.

(5) Where an application is made to set aside ardthe High Court may order that any money
made payable by the award shall be brought intat@owtherwise secured pending the
determination of the application.

(6) For the avoidance of doubt, and without lingtthe generality of paragraph (2)(b)(ii), it is
hereby declared that an award is in conflict wité public policy of the Cook Islands if -

(a) The making of the award was induced or affebfettaud or corruption; or

(b) A breach of the rules of natural justice ocedrf



(i) During the arbitral proceedings; or
(ii) In connection with the making of the award.

Chapter 9
Recognition and enfor cement of awards

35. Recognition and enforcement
(1) An arbitral award, irrespective of the couritrywhich it was made -
(a) must be recognised as binding and,

(b) upon application in writing to the High Coumust be enforced by entry as a judgment
in terms of the award, or by action, subject toghevisions of this article and of article
49,

(2) The party relying on an award or applying fsrenforcement must supply -
(a) the duly authenticated original award or a dwdstified copy of the award; and

(b) if the arbitration agreement is recorded intwwg, the original arbitration agreement or
a duly certified copy of the agreement; and

(c) if the award or agreement is not made in thglign language, a duly certified
translation into the English language of eitheboth documents.

36. Groundsfor refusing recognition or enforcement

(1) Recognition or enforcement of an arbitral awamespective of the country in which it was
made, may be refused only -

(a) At the request of the party against whom ihw®ked, if that party furnishes to the
court where recognition or enforcement is sougbopthat -

(i) A party to the arbitration agreement was unstane incapacity; or the said
agreement is not valid under the law to which tadies have subjected it or,
failing any indication on that question, under ldne of the country where the
award was made; or

(i) The party against whom the award is invokedwat given proper notice of
the appointment of an arbitrator or of the arbimadceedings or was otherwise
unable to present that party's case; or

(iif) The award deals with a dispute not contemgaaby or not falling within the
terms of the submission to arbitration, or it camgadecisions on matters beyond
the scope of the submission to arbitration, pravittat, if the decisions on matters
submitted to arbitration can be separated frometmmt so submitted, that part of
the award which contains decisions on matters dibnio arbitration may be
recognised and enforced; or



(iv) The composition of the arbitral tribunal oetharbitral procedure was not in
accordance with the agreement of the parties tingauch agreement, was not in
accordance with the law of the country where thé@ation took place; or
(v) The award has not yet become binding on thegsaor has been set aside or
suspended by a court of the country in which, ateurthe law of which, that award
was made; or

(b) If the court finds that -

(i) The subject-matter of the dispute is not capatlsettlement by arbitration
under the law of the Cook Islands; or

(i) The recognition or enforcement of the awardngobe contrary to the public
policy of the Cook Islands.

(2) If an application for setting aside or suspensf an award has been made to a court referred
to in paragraph (1)(a)(v), the court where recagnibr enforcement is sought may, if it considers
it proper, adjourn its decision and may also, anapplication of the party claiming recognition or
enforcement of the award, order the other parfyréwide appropriate security.

(3) For the avoidance of doubt, and without lingtthe generality of paragraph (1)(b)(ii), it is
hereby declared that an award is contrary to thigpolicy of the Cook Islands if -

(a) The making of the award was induced or affebgetfaud or corruption; or
(b) A breach of the rules of natural justice ocedr¥

(i) During the arbitral proceedings, or

(ii) In connection with the making of the award.

SCHEDULE 2

Additional optional rulesapplying to arbitration
1. Default appointment of arbitrators
(1) For the purposes of article 11 of Scheduléné& parties shall be taken as having agreed on the
procedure for appointing the arbitrator or arbdratset out in subclauses (2) to (5), unless the

parties agree otherwise.

(2) In an arbitration with 3 arbitrators and 2 pest each party shall appoint one arbitrator, &ed t
2 arbitrators thus appointed shall appoint thedtambitrator.

(3) In an arbitration with -

(a) A sole arbitrator; or



(b) Two or 4 or more arbitrators; or
(c) Three arbitrators and more than 2 parties -
the parties shall agree on the person or persdos &ppointed as arbitrator.

(4) Where, under subclause (2) or subclause (3npother appointment procedure agreed upon
by the parties -

(a) A party fails to act as required under suclcedure; or

(b) The patrties, or the arbitrators, are unable&eh an agreement expected of them under
such procedure; or

(c) A third party, including an institution, faite perform any function entrusted to it
under such procedure -

any party may, by written communication delivereavery such party, arbitrator or third party,
specify the details of that person's default argppse if that default is not remedied within the
period specified in the communication (being neslthan 7 days after the date on which the
communication is received by all of the personalom it is delivered), a person named in the
communication shall be appointed to such vacaiteérbitrator as is specified in the
communication, or the arbitral tribunal shall catsinly of the person or persons who have
already been appointed to the of arbitrator.

(5) If default specified in the communication ig nemedied within the period specified in the
communication -

(a) The proposal made in the communication shikd &ffect as part of the arbitration
agreement on the day after the expiration of tleabg; and

(b) The arbitration agreement shall be read withetessary modifications accordingly.
2. Consolidation of arbitral proceedings
(1) Where arbitral proceedings all have the sarb#rat tribunal -

(a) The arbitral tribunal may, on the applicatidrableast one party in each of the arbitral
proceedings, order -

(i) Those proceedings to be consolidated on suohstas the arbitral tribunal
thinks just; or

(i) Those proceedings to be heard at the same timene immediately after the
other; or

(iif) Any of those proceedings to be stayed urftéathe determination of any
other of them.

(b) if an application has been made to the arhitifalinal under paragraph (a) and the



arbitral tribunal refuses or fails to make an ordieder that paragraph, the High Court
may, on application by a party in any of the praliegs, make any such order as could
have been made by the arbitral tribunal.

(2) Where arbitral proceedings do not all havestéie arbitral tribunal -

(a) The arbitral tribunal for any one of the arfifproceedings may, on the application of a
party in the proceedings, provisionally order -

(i) The proceedings to be consolidated with othibiti@l proceedings on such
terms as the arbitral tribunal thinks just; or

(i) The proceedings to be heard at the same tenaleer arbitral proceedings, or
one immediately after the other; or

(iif) Any of those proceedings to be stayed urftiéathe determination of any
other of them:

(b) An order ceases to be provisional when consigte®visional orders have been made
for all of the arbitral proceedings concerned:

(c) The arbitral tribunals may communicate withleather for the purpose of conferring
on the desirability of making orders under thisgdabse and of deciding on the terms of
any such order:

(d) If a provisional order is made at least onghefarbitral proceedings concerned, but the
arbitral tribunal for another of the proceedingsises or fails to make such an order
(having received an application from a party to emalich an order), the High Court may,
on application by a party in any of the proceedimgake an order or orders that could
have been made under this subclause:

(e) If inconsistent provisional orders are madettierarbitral proceedings, the High Court
may, on application by a party in any of the praliegs, alter the orders to make them
consistent.
(3) When arbitral proceedings are to be consoltiateler subclause (2), the arbitral tribunal for
the consolidated proceedings shall be that agreddrahe purpose by all the parties to the
individual proceedings, but, failing such an agreatnthe High Court may appoint an arbitral
tribunal for the consolidated proceedings.
(4) An order or a provisional order may not be madder this clause unless it appears -
(a) That some common question of law or fact anisedl of the arbitral proceedings; or

(b) That the rights to relief claimed in all of theoceedings are in respect of, or arise out
of, the same transaction or series of transactmns;

(c) That for some other reason it is desirable &xerthe order or provisional order.

(5) Any proceedings before an arbitral tribunaltfoe purposes of this clause shall be treated as



part of the arbitral proceedings concerned.

(6) Arbitral proceedings may be commenced or coeiih) although an application to consolidate
them is pending under subclause (1) or (2) anaafth a provisional order has been made in
relation to them under subclause (2).

(7) Subclauses (1) and (2) apply in relation toteabproceedings whether or not all or any of the
parties are common to some or all of the proceading

(8) There shall be no appeal from any decisiomefHigh Court under this clause.

(9) Nothing in this clause prevents the partie2 to more arbitral proceedings from agreeing to
consolidate those proceedings and taking such atepee necessary to effect that consolidation.

3. Powersrelating to conduct of arbitral proceedings
(1) For the purposes of article 32 of Schedulent, anless the parties agree otherwise, the parties
shall be taken as having agreed that the poweiferred upon the arbitral tribunal include the
power to -

(a) Adopt inquisitorial processes;

(b) Draw on its own knowledge and expertise;

(c) Order the provision of further particulars istatement of claim or statement of
defence;

(d) Order the giving of security for costs;

(e) Fix and amend time limits within which variosteps in the arbitral proceedings must
be completed,;

(f) Order thedisclosure and production of documents or materials withinghesession or
power of a party;

(g) Decide whether any and if so what questionsikshibe put to and answered by the
respective parties and when and in what form thosikl be done.

(h) Order that any evidence be given orally or fiiglavit or otherwise;
(i) Order that any evidence be given on oath drraftion;

(j) Order any party to do all such other thingsidgithe arbitral proceedings as may
reasonably be needed to enable an award to be praerly and efficiently:

(k) Make an interim, interlocutory or partial award
(2) Notwithstanding anything in article 5 of Schél, the arbitral tribunal, or a party with the

approval of the arbitral tribunal, may request fritra court assistance in the exercise of any
power conferred on the arbitral tribunal under $ailge (1).



(3) If a request is made under subclause (2), igh Bourt shall have, for the purposes of the
arbitral proceedings, the same power to make agr dod the doing of any thing which the
arbitral tribunal is empowered to order under sabsé (1) as it would have in civil proceedings
before that court.

4. Deter mination of preliminary point of law by court

(1) Notwithstanding anything in article 5 of Schéd, on an application to the High Court by
any party -

(a) With the consent of the arbitral tribunal: or
(b) With the consent of every other party -

the High Court shall have jurisdiction to determamg question of law arising in the course of the
arbitration.

(2) The High Court shall not entertain an appl@atinder subclause (1)(a) with respect to any
question of law unless it is satisfied that theedmination of the question of law concerned -

(a) Might produce substantial savings in costhéoparties; and

(b) Might, having regard to all the circumstancasystantially affect the rights of one or
more of the parties.

5. Appealson questions of law

(1) Notwithstanding anything in articles 5 or 47Swfhedule 1, any party may appeal to the High
Court on any question of law arising out of an alvar

(a) If the parties have so agreed before the makditigat award; or
(b) With the consent of every other party giveriathe making of the award.
(2) On the determination of an appeal under tlass®, the High Court may, by order -
(a) Confirm, vary, or set aside the award; or
(b) Remit the award, together with the High Couwpaion on the question of law which
was the subject of the appeal, to the arbitrautrdd for reconsideration or, where a new

arbitral tribunal has been appointed, to that eabitibunal for consideration, -

and, where the award is remitted under paragraphh@ arbitral tribunal shall, unless the order
otherwise directs, make the award not later themoBths after the date of the order.

(3) With the leave of the High Court, any party nagpeal to the Court of Appeal from any
determination of the High Court under this claudee High Court may grant leave on such
conditions as it thinks fit.



(4) If the High Court refuses to grant leave toegdpunder subclause (3), the Court of Appeal
may grant special leave to appeal.

(5) Where the award of an arbitral tribunal is gdron an appeal under this clause, the award as
varied shall have effect (except for the purpoddhis clause) as if it were the award of the
arbitral tribunal; and the party relying on the agvar applying for its enforcement under article
48(2) of Schedule 1 shall supply the duly authextéid original order of the High Court varying
the award or a duly certified copy.

(6) Article 34(3) (time limit for appeal) and (4eference back to arbitral tribunal) of Schedule |
apply to an appeal under this clause as they da @pplication for the setting aside of an award
under that article.

(7) For the purposes of article 36 of Schedule 1, -

(a) An appeal under this clause shall be treatethagpplication for the setting aside of an
award; and

(b) An award which has been remitted by the Higlirt€ander subclause (2)(b) to the
original or a new arbitral tribunal shall be trehtes an award which has been suspended.

(8) For the purposes of this clause, "questioraaf -

(@) includes an error of law that involves an imeot interpretation of the applicable law
(whether or not the error appears on the recotbeotiecision; but

(b) does not include any question as to whether -

(i) the award or any part of the award was suppdnieany evidence or any
sufficient or substantial evidence; and

(i) the arbitral tribunal drew the correct factualerences from the relevant
primary facts.

6. Costs and expenses of an arbitration
(1) Unless the parties agree otherwise, -

(a) The costs and expenses of an arbitration, kbmtegal and other expenses of the
parties, the fees and expenses of the arbitrairtaly and any other expenses related to the
arbitration shall be as fixed and allocated byatmtral tribunal in its award under article
44 of Schedule 1, or any additional award undeclar46(3) of Schedule 1; or

(b) In the absence of an award or additional aiandg and allocating the costs and
expenses of the arbitration, each party shall sparsible for the legal and other expenses
of that party and for an equal share of the feesetpenses of the arbitral tribunal and any
other expenses relating to the arbitration. Thbed §e no obligation upon the arbitral
tribunal to make an award or an additional awaxth§j and allocating the costs and
expenses of the arbitration unless there has beehraission of the subject of costs or any
aspect of it to the determination of the arbitrddunal whether by the making of an



express claim for the costs and expenses of thigaditn by either party to the arbitration
or otherwise.

(2) Unless the parties agree otherwise, the pastial be taken as having agreed that, -

(a) If a party makes an offer to another partyetles the dispute or part of the dispute and
the offer is not accepted and the award of theratliribunal is no more favourable to the
other party than was the offer, the arbitral triayim fixing and allocating the costs and
expenses of the arbitration, may take the fadhefaffer into account in awarding costs
and expenses in respect of the period from the mgaddi the offer to the making of the
award; and

(b) The fact that an offer to settle has been nsa@d not be communicated to the arbitral
tribunal until it has made a final determinatioratifaspects of the dispute other than the
fixing and allocation of costs and expenses.

(3) Where an award or additional award made byrlitral tribunal fixes or allocates the costs
and expenses of the arbitration, or both, the Kighrt may, on the application of a party, if
satisfied that the amount or the allocation of ¢hogsts and expenses is unreasonable in all the
circumstances, make an order varying their amouatiacation, or both. The arbitral tribunal is
entitled to appear and be heard on any applicatnater this subclause.

(4) Where -

(a) An arbitral tribunal refuses to deliver its ad/defore the payment of its fees and
expenses; and

(b) An application has been made under subclayse (3

the High Court may order the arbitral tribunal ¢tease the award on such conditions as the Court
sees fit.

(5) An application may not be made under clausaf{8y 3 months have elapsed from the date on
which the party making the application received amard or additional award fixing and
allocating the costs and expenses of the arbitratio

(6) There shall be no appeal from any decisiomefHigh Court under this clause.

7. Extension of timefor commencing ar bitration proceedings

(1) Where an arbitration agreement provides thadrbdral proceedings are to be commenced
unless steps have been taken to commence the ghnogeavithin the time specified in the
agreement, the High Court may, notwithstanding thatspecified time has expired, extend the
time for such period as it thinks fit, if, in itpimion, undue hardship would otherwise be caused to
the parties.

(2) An extension may be subject to any such camnbtias the justice of the case may require.

SCHEDULE 3
Treaty relating to arbitration




CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF FOREIGN
ARBITRAL AWARDS

[Adopted at New York by the United Nations Conference on International Commercial
Arbitration on 10 June 1958]

Articlel

1. This Convention shall apply to the recognitiowl @nforcement of arbitral awards made in the
territory of a State other than the State wheredhegnition and enforcement of such awards are
sought, and arising out of differences betweenqgrex;swhether physical or legal. It shall also
apply to arbitral awards not considered as domastards in the State where their recognition
and enforcement are sought.

2. The term arbitral awards shall include not aalards made by arbitrators appointed for each
case but also those made by permanent arbitraébdaliwhich the parties have submitted.

3. When signing, ratifying or acceding to this Centron, or notifying extension under article X
hereof, any State may on the basis of reciproa@ttate that it will apply the Convention to the
recognition and enforcement of awards made ontiierterritory of another Contracting State. It
may also declare that it will apply the Conventanly to differences arising out of legal
relationships, whether contractual or not, whiah @nsidered as commercial under the national
law of the State making such declaration.

Articlell

1. Each Contracting State shall recognise an agreeim writing under which the parties
undertake to submit to arbitration all or any di#ieces which have arisen or which may arise
between them in respect of a defined legal relatign whether contractual or not, concerning a
subject matter capable of settlement by arbitration

2: The term agreement in writing shall include dniteal clause in a contract or an arbitration
agreement, signed by the parties or contained gxahange of letters or telegrams.

3. The court of a Contracting State, when seizeghadction in a matter in respect of which the
parties have made an agreement within the mearhithgscarticle, shall, at the request of one of
the parties, refer the parties to arbitration, sl finds that the said agreement is null and voi
inoperative or incapable of being performed.

Articlelll

Each Contracting State shall recognise arbitralrdsvas binding and enforce them in accordance
with the rules of procedure of the territory where award is relied upon, under the conditions
laid down in the following articles. There shallth® imposed substantially more onerous
conditions or higher fees or charges on the re¢mgnor enforcement of arbitral awards to which
this Convention applies than are imposed on thegmton or enforcement of domestic arbitral
awards.

Article |V



1. To obtain the recognition and enforcement metiloin the preceding article, the party
applying for recognition and enforcement shalthattime of the application, supply:

(a) The duly authenticated original award or a dgstified copy thereof;
(b) The original agreement referred to in artid¢lerla duly certified copy thereof.

2. If the said award or agreement is not made ioffatial language of the country in which the
award is relied upon, the party applying for redign and enforcement of the award shall
produce a translation of these documents into Eurgduage. The translation shall be certified by
an official or sworn translator or by a diplomaticconsular agent.

ArticleV

1. Recognition and enforcement of the award manehesed, at the request of the party against
whom it is invoked, only if that party furnishesttee competent authority where the recognition
and enforcement is sought, proof that:

(a) The parties to the agreement referred to inlari were, under the law applicable to
them, under some incapacity, or the said agreemmemt valid under the law to which the
parties have subjected it or, failing any indicatibereon, under the law of the country
where the award was made; or

(b) The party against whom the award is invoked m@&sgiven proper notice of the
appointment of the arbitrator or of the arbitratmoceedings or was otherwise unable to
present his case; or

(c) The award deals with a difference not contemeplédy or not falling within the terms

of the submission to arbitration, or it containsidens on matters beyond the scope of the
submission to arbitration, provided that, if theidens on matters submitted to arbitration
can be separated from those not so submittedp#imaof the award which contains
decisions on matters submitted to arbitration maydzognised and enforced, or

(d) The composition of the arbitral authority oe tarbitral procedure was not in
accordance with the agreement of the parties,ilangasuch agreement, was not in
accordance with the law of the country where tht@tion took place; or

(e) The award has not yet become binding on thigegaor has been set aside or
suspended by a competent authority of the countwhich, or under the law of which,
that award was made.

2. Recognition and enforcement of an arbitral awaay also be refused if the competent
authority in the country where recognition and ecéonent is sought finds that:

(a) The subject matter of the difference is notatdg of settlement by arbitration under
the law of that country; or

(b) The recognition or enforcement of the award Midae contrary to the public policy of
that country.



Article VI

If an application for the setting aside or suspamsif the award has been made to a competent
authority referred to in article V(1)(e), the autkypbefore which the award is sought to be relied
upon may, if it considers it proper, adjourn theigi®en on the enforcement of the award and may
also, on the application of the party claiming eoément of the award, order the other party to
give suitable security.

Article VII

1. The provisions of the present Convention shatllaffect the validity of multilateral or bilateral
agreements concerning the recognition and enfonceafarbitral awards entered into by the
Contracting States nor deprive any interested parany right he may have to avail himself of an
arbitral award in the manner and to the extenwadtbby the law or the treaties of the country
where such award is sought to be relied upon.

2. The Geneva Protocol on Arbitration Clauses @&31&8nd the Geneva Convention on the
Execution of Foreign Arbitral Awards of 1927 shaglase to have effect between Contracting
States on their becoming bound and to the extanthiey become bound, by this Convention.

Article VIII

1. This Convention shall be open until 31 Decenil®&8 for signature on behalf of any Member
of the United Nations and also on behalf of anyep®tate which is or hereafter becomes a
member of any specialized agency of the Uniteddxatior which is or hereafter becomes a party
to the Statute of the International Court of Jestar any other State to which an invitation has
been addressed by the General Assembly of the dUNié¢ions.

2. This Convention shall be ratified and the instemt of ratification shall be deposited with the
Secretary-General of the United Nations.

Article X
1. This Convention shall be open for accessiorl tStates referred to in article VIII.

2. Accession shall be effected by the deposit ahatmument of accession with the Secretary-
General of the United Nations.

Article X

1. Any State may, at the time of signature, raiiien or accession, declare that this Convention
shall extend to all or any of the territories foe international relations of which it is respoihesib
Such a declaration shall take effect when the Catime enters into force for the State concerned.

2. At any time thereafter any such extension di®lnade by notification addressed to the
Secretary-General of the United Nations and sh&# effect as from the ninetieth day after the
day of receipt by the Secretary-General of the ééhiiations of this notification, or as from the
date of entry into force of the Convention for 8tate concerned, whichever is the later.



3. With respect to those territories to which @@nvention is not extended at the time of
signature, ratification or accession, each State@med shall consider the possibility of taking
the necessary steps in order to extend the applicat this Convention to such territories,
subject, where necessary for constitutional reggdortbe consent of the Governments of such
territories.

Article Xl
In the case of a federal or non-unitary Statefalewing provisions shall apply:

(a) With respect to those articles of this Conwvamthat come within the legislative
jurisdiction of the federal authority, the obligais of the federal Government shall to this
extent be the same as those of Contracting Stdteh \are not federal States;

(b) With respect to those articles of this Convamtihat come within the legislative
jurisdiction of constituent states or provincesethare not, under the constitutional
system of the federation, bound to take legisladieton, the federal Government shall
bring such articles with a favourable recommenadtetoothe notice of the appropriate
authorities of constituent states or provincesatdarliest possible moment;

(c) A federal State Party to this Convention sletlthe request of any other Contracting
State transmitted through the Secretary-Generidleobnited Nations, supply a statement
of the law and practice of the federation and asstituent units in regard to any particular
provision of this Convention, showing the extentuch effect has been given to that
provision by legislative or other action.

Article Xl

1. This Convention shall come into force on theetigth day following the date of deposit of the
third instrument of ratification or accession.

2. For each State ratifying or acceding to this\@miion after the deposit of the third instrument
of ratification or accession, this Convention slealler into force on the ninetieth day after defposi
by such State of its instrument of ratificationagcession.

Article Xl

1. Any Contracting State may denounce this Conwartty a written notification to the Secretary-
General of the United Nations. Denunciation skeMEteffect one year after the date of receipt of
the notification by the Secretary-General.

2. Any State which has made a declaration or watifon under article X may, at any time
thereafter, by notification to the Secretary-Gehef#he United Nations, declare that this
Convention shall cease to extend to the territorncerned one year after the date of the receipt of
the notification by the Secretary-General.

3. This Convention shall continue to be applicablarbitral awards in respect of which
recognition or enforcement proceedings have besituted before the denunciation takes effect.

Article XIV



A Contracting State shall not be entitled to aita@lf of the present Convention against other
Contracting States except to the extent thatiisedf bound to apply the Convention.

Article XV

The Secretary-General of the United Nations staliynthe States contemplated in article VIl of
the following:

(a) Signatures and ratifications in accordance waiticle VIII;
(b) Accessions in accordance with article IX;
(c) Declarations and notifications under articleX bnd XI;
(d) The date upon which this Convention enters fotoe in accordance with article XII;
(e) Denunciations and notifications in accordandé article XIII.
Article XVI

1. This Convention, of which the Chinese, Englitench, Russian and Spanish texts shall be
equally authentic, shall be deposited in the aehof the United Nations.

2. The Secretary-General of the United Nationsl sfelsmit a certified copy of this Convention
to the States contemplated in article VIII.

SCHEDULE 4
Enactments amended
Enactment Amendment
Evidence Act 1968 By omitting from the definition of the term "person

acting judicially” in section 2 the words "or by
consent of parties".

By repealing the definitions of the terms
"proceedings” and "Court" in section 2.

By inserting in paragraph (b) of section 26, after
word "legal”, the words "or arbitral".

Limitation Act 1950 By repealing the definitions of the terms
"arbitration”, "award", and "submission" in secti®dn

By repealing section 29, and substituting the
following section:

"29. Application of Act and other limitation




enactments to arbitrations -

"(1) This Act and any other enactment relatingh® |
limitation of actions shall apply to arbitrations a
they apply to actions.

"(2) For the purposes of this Act and of any such
enactment, an arbitration shall be treated as being
commenced in the same manner as provided in
Article 21 of the First Schedule to the Arbitration
Act 1996.

"(3) Where the High Court orders that an award be
set aside, the Court may further order that theoder
between the commencement of the arbitration and
the date of the order of the Court shall be exaude
computing the time prescribed by this Act or any
such enactment for the commencement of
proceedings (including arbitration) with respect to
the dispute referred.

"(4) This section applies to an arbitration under a
Act as well as to an arbitration under an arbibrati
agreement."”

SCHEDULE 5

Enactments of the Parliament of New Zealand ceasing to apply as part of thelaw of the
Cook Islands

1908 No 8 - The Arbitration Act 1908

1933, No 4 - The Arbitration Clauses (Protocol) #mel Arbitration (Foreign Awards) Act 193




