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Two years have passed since
PricewaterhouseCoopers sponsored the
School of International Arbitration’s
pioneering research, “International Arbitration:
Corporate attitudes and practices 2006”.
We were delighted that those findings were
shared around the world and facilitated
informed debate between arbitration
practitioners, academics and the users of
arbitration, particularly those in the business
and governmental communities.

In 2006, corporate counsel said that one of the
principal advantages of International Arbitration
was that it enabled parties to obtain recognition
and enforcement of arbitral awards in most
countries around the world. While enforcement
is a last resort and not the norm, the existence
of effective enforcement mechanisms
underpinned the finding that International
Arbitration is the preferred dispute resolution
mechanism for international commercial and
investment disputes. Having an effective
dispute resolution mechanism is an important
safeguard in a corporation’s decision to invest
or do business internationally. Consequently,
PricewaterhouseCoopers was keen to explore
whether corporations’ perceptions of the
effectiveness of enforcement was consistent
with their experience.

We were therefore pleased to sponsor
additional research by the School of
International Arbitration, Queen Mary,
University of London to obtain empirical and
qualitative data into the perceptions and
experience of corporations in enforcing
arbitral awards and settling their disputes
more generally, both before and after awards
had been handed down. The research also
gathered useful information on enforcement
and settlement from arbitration institutions.

The findings from this research, which covers
both commercial and investment treaty
arbitration, confirms that International
Arbitration is effective. With a small number
of exceptions, the process works well and
continues to have the support of its users.
We expect these findings to be widely
analysed and valued by the users and
practitioners of International Arbitration.
These findings should be useful as the
arbitration market develops within an
increasingly complex and global economic
environment.

Finally, our thanks go to Professor Loukas
Mistelis, Crina Baltag and Stavros Brekoulakis
from the School of International Arbitration,

to the distinguished practitioners who gave
invaluable guidance on framing the questions
and to the counsel at corporations and
arbitration institutions around the world who
gave their time and thoughts so generously
and enthusiastically.

Professor Loukas Mistelis
Director, School of International
Arbitration

Queen Mary, University

of London

()
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It is well established that International
Arbitration is the dispute resolution method

of choice for cross-border transactions and
disputes relating to foreign direct investment.
The bigger the amount in dispute, the more
likely it is that the dispute will be referred to
arbitration. Up to 2006, such statements would
have been based exclusively on anecdotal
evidence. That year, however, the School of
International Arbitration at Queen Mary,
University of London engaged in pioneering
research into the attitudes and choices of
major international corporations towards the
resolution of international commercial disputes.
That research provided the necessary
empirical backbone to modern arbitration
research, offered a bird’s eye view, tested
perceptions and produced quantifiable data.

Much of the success of International
Arbitration is, arguably, due to the 1958

New York Convention on the Recognition and
Enforcement of Foreign Arbitration Awards.
The convention, now adopted by 142 states,
simplifies and accelerates the enforcement
of arbitral awards in an unprecedented way.
On its 50th anniversary, we decided to
explore two themes that go to the core but
also beyond the remit of the convention:

(a) perceptions and experiences associated

with the enforcement of awards; and

(b) settlement in the context of arbitration
(before the first hearing, during the
proceedings and even after the award was
rendered). We also explored the impact on
enforcement of the involvement of states as
parties in arbitration and collected data from
a wide range of arbitration institutions.

We have again focused on corporate views
and all corporations involved are major
players in their various sectors with
experience in International Arbitration.

We trust that this large independent statistical
survey provides both quantifiable data as well
as insights to this “esoteric area of law” and
will be the new empirical baseline for many
more empirical surveys to follow. This project
would not have been possible without the
generous and enthusiastic co-operation of the
business community, which shared with us
information that is not publicly available.

We are also delighted to have been able to
co-operate with PricewaterhouseCoopers
on this occasion. We trust this co-operation
will be on-going and fruitful.
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International Arbitration has long asserted

its superiority over transnational litigation —
not least when it comes to producing an end
result. Through the 1958 New York Convention
on the Recognition and Enforcement of
Foreign Arbitral Awards, it claims to offer
prevailing parties a better chance of obtaining
enforcement of awards in most countries
around the world. But does International
Arbitration actually deliver?

Conducted over a six-month period, this study
summarises data from 82 questionnaires and
47 interviews. We surveyed major
corporations that are users of arbitration
services. Its key conclusions are:

¢ International Arbitration remains
companies’ preferred dispute resolution
mechanism for cross-border disputes

¢ [nternational Arbitration is effective
in practice

¢ when International Arbitration cases
proceed to enforcement, the process
usually works effectively.

The first six sections of this study cover
the alternative outcomes of International
Arbitration. Sections 7 and 8 summarise
the findings on arbitrations involving states
and the views of the arbitration institutions
respectively.

Significant support for arbitration

* 88% of the participating corporations
have used arbitration

e certain industries, such as insurance,
energy, oil and gas and shipping, use
International Arbitration as a default
resolution mechanism.

Corporate counsel are satisfied with
International Arbitration

e 86% of the participating corporate counsel
said they are satisfied with International
Arbitration

¢ the enforceability of arbitral awards, the
flexibility of the procedure and the depth
of expertise of arbitrators are seen as the
major advantages of arbitration

¢ the length of time and the costs of
International Arbitration are seen as
the disadvantages.

Overwhelming majority of arbitration cases
are successfully resolved

o 25% of cases are settled before an arbitral
award is rendered; 7% are settled at this
stage with a subsequent award by consent

49% of cases end in voluntary compliance
with an arbitral award

11% of cases result in recognition and
enforcement proceedings

the remaining 8% of cases involved an
apparent settlement, or an arbitral award,
but this was followed by litigation

overall, 92% of the arbitration disputes
are successfully resolved at some stage
through the arbitration proceedings.

Settlements most frequently occur before
the first hearing

43% of the settlements involving the
participating corporations were reached
before the first (usually procedural) hearing
in the arbitration proceedings

settlement before the first hearing is more
likely in institutional rather than ad hoc
proceedings.

Strong desire to preserve business
relationships

In 27% of cases, the participating
corporations settled disputes in order
to preserve business relationships

other factors influencing settlement were a
weak position in the case and a desire not
to incur excessive time and costs before
the dispute was resolved.

High degree of compliance with arbitral
awards

84% of the participating corporate counsel
indicated that, in more than 76% of their
arbitration proceedings, the non-prevailing
party voluntarily complies with the arbitral
award; in most cases, according to the
interviews, compliance reaches 90%

compliance is highest in the re-insurance,
pharmaceutical, shipping, aeronautics and
oil and gas industries.

Corporations often achieve settlement
after arbitral awards

40% of the participating corporations have
negotiated a settlement after the arbitral
award was rendered; this usually entailed
a discount in return for prompt payment

almost one in five of the interviewed
corporations realised value from the claim
or award by selling or assigning it.



Corporations settle after the award to save
time and costs

56% of the participating corporate counsel
who had negotiated a settlement after an
award indicated that they did so in order to
avoid the time or costs involved in embarking
on recognition, enforcement and execution
proceedings in a foreign jurisdiction

for 19% of the participating corporations,
maintaining a relationship with the non-
prevailing party was an important driver
of a settlement.

Corporations get at least half the value
of an award

19% of the participating corporations were
content to settle their claim for between
50% and 75% of the amount awarded by
a tribunal

35% of the respondents achieved
settlements of more than 76% of the value
of the award.

Most corporations are able to enforce
arbitral awards within one year and

usually recover more than 75% of the value
of the award

57% of the participating corporations
that had experienced recognition and
enforcement proceedings said that it

took less than one year for arbitral awards
to be recognised and enforced

44% of those corporations had recovered
the full value of an award from enforcement
and execution proceedings

84% of those corporations had received
more than 75% of the value of an award
following the enforcement and execution
proceedings.

Lack of assets is the most common
problem

¢ Most participating corporations revealed

no major difficulties in achieving
recognition and enforcement of their
arbitral awards

where difficulties were encountered, they
usually related to the circumstances of an
award debtor, typically a lack of assets or
an inability to identify relevant assets

the place of enforcement and its domestic
procedures may also present problems

17% of the participating corporations
indicated that they have experienced
various degrees of hostility from a country
to the enforcement of a foreign arbitral
award; the hostility did not always result
in non-enforcement.

Place of enforcement based on the
availability of assets of the award debtor

Not surprisingly, the most commonly cited
reason for choosing the place of
enforcement was where the non-prevailing
party had sufficient assets

other major factors taken into
consideration when deciding upon the
place of enforcement included the local
recognition and enforcement mechanisms
and the applicability of the 1958 New York
Convention.

Local enforcement and execution
proceedings are the reasons corporations
encounter complications

56% of respondents who experienced
problems at the place of enforcement had
problems with enforcement or execution
proceedings; in most cases, the problems
were described as “complications”, not
insurmountable difficulties

many corporate counsel cited countries
in Africa and Central America, as well as
China, India and Russia, as states that
they perceive as hostile to enforcement
of foreign arbitral awards

in most cases, however, those perceptions
were not matched by actual experiences
of hostility

¢ there is concern that some of the countries
cited are fast-growing economies that are
expected to experience significant growth
and attract large amounts of inward
investment in the coming years.

Corporations are the main users of
International Arbitration

e 74% of the arbitration proceedings
involved private corporations only

e 21% of the disputes involved a state
enterprise

e 5% of the disputes were against states;
so, investment treaty arbitration still
accounts for only a small proportion
of the total arbitration market.

Less than one quarter of enforcement
proceedings relate to arbitral awards
against states or state entities

¢ 19% of respondents indicated that they
had sought recognition and enforcement
of arbitral awards against states and state
enterprises

e over half of those respondents had
experienced no significant difficulties
in enforcing awards against states or
state enterprises



¢ of the minority of participating corporations  Arbitration institutions do not have a f
that had experienced difficulties in system of monitoring arbitral awards
enforcing awards against states or state

enterpriseS, the main prob|ems had been L4 Only 29% of arbitration institutions keep
in |dent|fy|ng or Obtaining access to track of their arbitral awards. 29% of the
relevant assets; in particu|ar, there had institutions keep track of arbitral awards
been difficulties in linking assets to a only when an award is challenged

articular state enterprise or the state itself. . e
P P e while most arbitration institutions

interviewed expressed views on the
enforcement of awards, most of their
comments were based on anecdotal

Corporations prefer institutional arbitration .
evidence.

as opposed to ad hoc arbitration

e 86% of awards were rendered by
arbitration institutions rather than through
ad hoc arbitrations

* 67% of arbitrations involving states or
state-owned enterprises are conducted
through institutional rather than through
ad hoc arbitrations

e the ICC, AAA-ICDR and LCIA are the
institutions most commonly used by
participating corporations

¢ the popularity of regional arbitration
centres is increasing.



Respondents to the survey displayed a strong
preference for International Arbitration and
ADR, as an alternative to transnational
litigation, to resolve international disputes.
Corporate counsel perceive arbitration, as a
private and independent system, largely free
from external interference. In certain industries,
such as shipping, energy, oil and gas or
insurance, International Arbitration is the most
commonly used dispute resolution mechanism.

88% of corporate counsel have used
arbitration at least once. When asked what
type of dispute resolution mechanisms they
had used to resolve their international disputes,
44% of the participating corporations indicated
they mostly used International Arbitration,
while 41% mostly used transnational
litigation. (The proportion preferring litigation
was higher than in 2006.)

15% of counsel said they had used mediation
or other ADR mechanisms (for example,
conciliation or dispute resolution boards).

More than 30% of the UK and US-based
corporations said they had used ADR. Over
10% of the South American corporations
employed ADR mechanisms, indicating that
alternatives to traditional court proceedings
are being used in countries where such
mechanisms are relatively new.

86% of respondents indicated that they are
satisfied with International Arbitration with
18% being very satisfied. Just 5% of counsel
are rather or very disappointed with
arbitration. Their concerns stemmed from
their experience of the increased costs of
arbitration and delays to proceedings.
However, most counsel spoke of the major
benefits of arbitration, particularly the
enforceability of arbitral awards, the flexibility
of the procedure and the ability to select
experienced arbitrators.

76% of the arbitration institutions participating
in this study reported their view that
corporations are satisfied with arbitration as

a dispute resolution mechanism. This is lower
than the level of satisfaction reflected

by the corporations themselves.

Most of the disputes involving interviewed
corporations arose from commercial
transactions (38%), followed by construction
disputes (14%), shipping disputes (11%), joint
venture agreement disputes (9%), intellectual
property disputes (6%) and insurance disputes
(5%). While these results reflect, in part, the
profile of the participants, commercial
agreements are clearly the main source of
disputes in International Arbitration.

This result is consistent with the statistics

of the interviewed arbitration institutions: the
majority of institutional arbitration cases deal
with commercial transactions disputes,
followed by construction, intellectual property
and joint venture agreement disputes.



81% of disputes are resolved without the
intervention of a national court. Corporations
reported that 49% of their arbitration
proceedings ended with the arbitral award
rendered by the tribunal, followed by
voluntary compliance by the opposing party.

However, many disputes were settled during
the proceedings. 25% of counsel reported
achieving a settlement before receiving an
arbitral award, while a further 7% reported

settlements that were followed by an arbitral
award by consent. 11% of the participating
corporations had to seek recognition and
enforcement of their awards.

During interviews, several counsel indicated
that they were more likely to settle disputes
during arbitration proceedings than when
they were involved in proceedings in front
of national courts.



Almost three quarters of settlements occur

before the hearing on the merits of the case.

Participants reported that 43% of cases
were settled before the first hearing in the
arbitration proceedings. 31% of cases were
settled after the procedural hearing but

before the hearing on the merits of the case.

The four main reasons that motivated
corporations to settle were: to preserve
business relationships (27 %), to avoid high
costs (23%), a weak case (21%) and

to avoid excessive delay (17%).

The incentive to settle in order to preserve
business relationships was particularly
evident where the parties had been doing
business together for a considerable period
of time or where the market did not offer

a wide range of alternative suppliers.

Concerns over the likely place for
enforcement or the lack of assets of the
opposing party were not cited as a major
influence on the decision to settle.

The arbitration institutions surveyed believe
that the main factors influencing parties to
settle are the savings of time and costs and
safeguarding of business relationships. This
broadly tallies with the responses given by
corporations in this study.



Once an award has been rendered,
corporations reported high levels of
compliance. 84% of respondents indicated
that the opposing party had honoured the
award in full in more than 76% of cases.
Only 3% reported that an award debtor had
failed to comply with the award. During the
interviews, corporate counsel reported that
more than 90% of the awards were honoured
by the non-prevailing party.

The principal reason given for compliance with
the arbitral awards was to preserve a business
relationship. The highest level of compliance
appears in the re-insurance, pharmaceuticals,
shipping, aeronautics and oil and gas sectors.

The majority of the participating arbitration
institutions do not keep records of the arbitral
awards after the proceedings are over.
However, almost half of the institutions believe
that the non-prevailing party complies
voluntarily with the award in more than 76%
of the cases.

Participants were asked about their
experience of settlements agreed after receipt
of an arbitral award. Typically, a post-arbitral
settlement would alter the award by changing
the terms of its performance (for example, by
stipulating a different timeframe, agreeing
payment in instalments or agreeing a reduced
payment, often in exchange for prompt
payment). There were some examples of
awards being factored to a third party at

a discount of 50% to 75% of the award’s
stated value.

40% of corporate counsel confirmed that they
had negotiated a settlement with the
opposing party after the arbitral award had
been delivered. 30% of respondents indicated
that they never negotiated a settlement after
the arbitral award had been delivered.



Respondents’ principal reasons for
negotiating a settlement after an arbitral
award were to avoid costs (33%), save the
time that would be incurred in enforcement
(23%), to preserve a working relationship
with the other party (19%) and the desire
for prompt receipt of the amount (16%).

Not surprisingly, the factors influencing
settlement at the post award stage are
similar to the factors influencing pre-award
settlements, albeit with a slightly different

emphasis given the certainty from the award.

54% of the corporations surveyed negotiated
a settlement amounting to over 50% of the
award; 35% settled for an amount in excess
of 75% of the award.




10 e International Arbitration

Recognition and enforcement

of arbitral awards

Finding: most corporations have not
encountered major difficulties in recognising
and enforcing arbitration awards

In only 11% of cases did participants need

to proceed to enforce an award. The majority
of corporations that had enforced awards
reported that they had not encountered major
difficulties in doing so.

Only 19% of the corporations had encountered
difficulties when seeking to recognise and
enforce foreign arbitral awards. Most of the
difficulties arose with attempts to enforce
damages awards, though some problems
were also encountered when enforcing
declaratory and specific performance awards.

The participating institutions reported that
parties to the arbitration proceedings
administered by them experienced a range

of difficulties when enforcing arbitral awards,
including damages awards, declaratory awards,
specific performance awards and contract
adaptation awards. In their view, the two main
difficulties are the lack of assets of the award
debtor and hostility to foreign arbitral awards

in the place of enforcement.

Has your organisation experienced difficulties in
recognising and enforcing foreign arbitral awards?
What were the remedies covered by the

arbitral awards?

15%
62%

13%

4%

6%

[l Damages awards
Declaratory awards
Specific performance awards
Contract adaptation awards
Other

Finding: most of the problems encountered
when enforcing arbitral awards relate to
problems identifying, or the lack of, assets
of the non-prevailing party

The participants reported that their difficulties
in enforcing an award often arose because

of the circumstances of the award debtor
rather than deficiencies in the arbitral or legal
proceedings. 70% of problems related to

either the debtor’s lack of assets or an
inability to identify the debtor’s assets. Only
6% of participants encountered difficulties
because the country of enforcement was not
a signatory to the New York Convention 1958.

In recognising and enforcing arbitral awards,
how often have you encountered the following
difficulties?
29 5%
6% 17%

24%

46%

[l The place of recognition and enforcement
was hostile to foreign awards

The lack of assets of the award debtor

Unable to identify or access the assets
of the debtor

The inapplicability of the New York
Convention 1958

Local law allows enforcement in certain time limits
Other



The place of enforcement of arbitral awards is
usually chosen carefully as this has an impact
on the execution of the award.

When invited to identify the main factors
affecting their decision on the place of
enforcement, 27% of the corporations
considered first the country where the
non-prevailing party has sufficient assets,
while 22% put weight on the recognition and
enforcement mechanisms in the country of
enforcement. 20% of the participants took
into consideration the applicability of the
New York Convention 1958.

When asked what kind of difficulties they had
experienced at the place of enforcement,
56% of counsel cited the recognition and

enforcement procedure or execution
proceedings. The majority of counsel linked
both these problems with the attitude of
the local bureaucrats and courts. 10% of
respondents cited difficulties arising from
corruption at local courts.

Only a few respondents had actually
experienced difficulties in recognising and
enforcing foreign arbitral awards. Brazil,
China, India and South Korea were each
cited more than once.

However, there were wider perceptions
about the territories where difficulties are
likely to appear in enforcement or execution
proceedings. The three most cited regions
were Central America, South America and
Africa. China was the country cited most
often with India and Russia also considered
as potentially problematic territories.

Most counsel consider that problems are
likely to occur with countries that are not
signatories to the New York Convention
1958 or where there is no reciprocity for
recognising and enforcing arbitral awards.

Arbitration institutions were asked to name the
countries where the parties in the arbitration
proceedings administrated by their institution
encountered significant difficulties in enforcing
awards. The most commonly cited countries
were China, Turkey and Taiwan.



This study discovered that recognition,
enforcement and execution proceedings
in International Arbitration took less than
one year in the majority of cases.

57% of the participants had taken less than
one year to enforce and execute their arbitral
awards. 14% were successful in less than
six months. However, in 5% of cases, the
proceedings took between two and four
years. Most counsel pointed to the 1958
New York Convention as the principal reason
for relatively short proceedings. Lengthy
proceedings were usually blamed on local
bureaucracy.

44% of the participants reported that they
usually recovered 100% of the arbitral award
when using recognition, enforcement and
execution proceedings. 40% recovered over
75% of the amount awarded. In interviews,
most counsel said that the lack of assets of
the non-prevailing party was the main reason
for the failure to recover the full amount of
an award.

We asked arbitration institutions whether they
were aware of the number of arbitral awards
that they had conferred that were subsequently
set aside. 65% of the institutions indicated
that less than 25% of their awards had been
challenged. 29% revealed that none of their
awards had been challenged. However, these
results must be considered in the context that
42% of the participating institutions do not
keep track of their awards after dispatch.




74% of the corporations indicated they
arbitrated against private organisations, while
21% had arbitrated against state enterprises.
Only 5% had experience of disputes involving
states, although the majority of construction
companies participating in the study had
experienced state enterprises as opposing
parties in arbitration proceedings.

In the last decade, arbitration against states
and in particular investment arbitration
increased significantly. Investment arbitration
disputes are relying to a great extent on the
provisions of bilateral or multilateral investment
treaties concluded by states. Disputes are
principally brought for adjudication to
institutional or ad hoc arbitration, though only
33% of the state /state enterprises arbitral
awards have been rendered in ad hoc
arbitration proceedings.

While the number of arbitrations involving
states is increasing, these cases represent
only a small proportion of the total number

of arbitrations. Consequently, many of the
participants had not experienced recognition
and enforcement of arbitral awards against
states. An additional factor is the high degree
of voluntary compliance with arbitral awards
(90% according to interviews). Compliance
often resulted in the renegotiation of contracts
between corporations and the state or state
enterprises, rather than the state, paying
damages to an investor.

During the interviews, several corporations
said they did not attempt to enforce awards
against states as they considered they would
be unsuccessful. In these cases, corporations
sometimes sold or assigned the awards to third
parties or sold the underlying local business
involved in the proceedings to someone
prepared to take the risk of obtaining value
from an arbitral award.

59% of the participating arbitration
institutions indicated that less than 25%

of their awards are rendered in proceedings
involving states or state enterprises.

24% revealed they never administrated
cases involving states or state enterprises.

Of the minority of participants that had
experience of enforcing awards against states
or state enterprises, over half experienced no
significant problems. A small proportion had
experienced significant difficulties and the
interviews indicated that there was a correlation
between countries where corporations
experienced broader business issues and

the countries where there were difficulties

in enforcing arbitral awards.



When asked what type of difficulties these
corporations encountered in enforcing
awards, the most common issue raised was
the difficulty of identifying the relevant assets
of the state or state enterprise.

Only a few arbitrational institutions were aware
of problems with enforcing awards against
states or state enterprises. 23% of arbitration
institutions included in the survey suggested
that it is more difficult to enforce arbitral
awards against state or state enterprises than
against corporations. However, 59% of
institutions were unable to comment and

18% felt that there were no difficulties.
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86% of awards that were rendered over the
last ten years were under the rules of an
arbitration institution, while 14% were under
ad hoc arbitrations. These results are consistent
with our 2006 study. The corporations
indicated that the main reason for using
institutional arbitration was the reputation of
the institutions and the convenience of having
the case administrated by a third party.

Arbitration institutions regularly report the
number of cases under the institutions’ rules
(see table). Notwithstanding the reported
statistics, 45% of participating corporations
said that they preferred to submit their
disputes to the ICC, followed by the AAA-ICDR
(16%) and the LCIA (11%). In line with the
findings of our 2006 study, the participants
reported an increased preference for regional
arbitration institutions, with several of
corporations using the CAM, NAI, FIESPI and
KCAB as a viable alternative to the more
international institutions.

There is significant support for the ICC,
AAA-ICDR and regional institutions coming
from South American corporations. Asian
corporations prefer to submit their disputes

to CIETAC, ICC or LCIA, while US corporations
have a preference for AAA-ICDR and HKIAC.
Swiss corporations reported that they
submitted more disputes to the ICC or
AAA-ICDR than the Swiss Chambers.

ICC

AAA/ICDR
LCIA
SCC

Swiss Chambers
HKIAC

SIAC

CIETAC

DIS

ICSID
ICAC (Ukraine)

CICA
KCAB
VIAC
SAKIG
NAI

WIPO Arbitration and

Mediation Centre

Chamber of National and
International Arbitration Milan

Mongolian National

Arbitration Court
JCAA

PCA

ACICA

International
and Domestic

International
International

International
and Domestic

International
International
International
International

International
and Domestic

International
and Domestic

International
International
International
International
International
International

International

International

International
International
International
Total

580

646
99
169

287
35
422
81

30
389

70
38
45
46
32

8

15

11

14

5

1
3,023

*Including cases submitted under ICSID Additional Facility Rules

561

614
83
123

52
280
48
462
87

27
262

77
46
50
55
33

11

13

17

2,916

521

580
110
100

54
281
45
427
72

26
366

72
53
54
48
32
22

18

11

10

2,910

593

586
130
141

50
394
65
442
75

24
323

62
47
36
40
29
23

20

22

11

3,120

599

621
127
170

58
448
70
429
100

35
319

54
59
40
32
28
32

23

12

14

9

1
3,280

2,854

3,047
549
703

214
1,690
263
2,182
415

142*
1,659

335
243
225
221
154

94

87

69

66

30

7
15,249



Arbitration institutions were asked whether
they keep track of their arbitral awards after
they have been rendered.

42% of the arbitration institutions participating
in this study reported that they had no
monitoring system for awards after they had
been dispatched, while 29% confirmed that
they did some form of regular monitoring.
29% of the institutions keep track of arbitral
awards only when an award is challenged.

A simple system of monitoring the arbitral
awards — for example, a questionnaire sent
to the parties one year after the completion
of the proceedings — might improve the
institutions’ awareness of how parties fared,
which might also assist in the institutions’
management of cases and the efficiency

of their proceedings.







The research for this study was conducted
between 15 November 2007 and 15 April
2008 by Ms. Crina Baltag, LLB, MIB, LLM
(Stockholm), PricewaterhouseCoopers
Research Fellow in International Arbitration,
School of International Arbitration, Centre for
Commercial Law Studies, Queen Mary,
University of London together with Professor
Dr. Loukas Mistelis, LLB (Hons, Athens),
MLE (Magna cum Laude), Dr luris (summa
cum laude) (Hanover), MCIArb, Advocate,

Clive Schmitthoff Professor of Transnational
Commercial Law and Arbitration; Director,
School of International Arbitration, Centre for
Commercial Law Studies, Queen Mary,
University of London. They were assisted by
Mr. Stavros Brekoulakis, LLB (Athens), LLM
(London), Lecturer in International Dispute
Resolution, School of International Arbitration,
Centre for Commercial Law Studies, Queen
Mary, University of London.

The research was divided into two major
streams:

¢ the experiences and attitudes of
corporations towards settlement,
recognition and enforcement in
International Arbitration

¢ the experiences and attitudes of
arbitration institutions on settlement,
recognition and enforcement in
International Arbitration

The research involving corporations
comprised two phases: a quantitative and
a qualitative phase.

¢ Phase 1: an online questionnaire
completed by 82 respondents between
15 November 2007 and 28 February 2008.
Respondents were general counsel,
heads of legal departments or counsel,
on the authority of the general counsel.



¢ Phase 2: 47 face-to-face or telephone
interviews with corporate counsel between
1 February and 15 April 2008. Interviews
were based on a set of guideline questions
and varied from 30 minutes for telephone
interviews to two hours for face-to-face
interviews. Face-to-face interviews were
conducted in the UK, USA, Sweden,
Switzerland, Greece, Japan, Mexico
and Brazil.

The following arbitration institutions
participated in our Study: ICC, AAA-ICDR,
LCIA, PCA, JCAA, ACICA, HKIAC, Swiss
Chambers, CIETAC, VIAC, NAI, WIPO
Arbitration and Mediation Centre, CICA,
SAKIG, ICAC (Ukraine), Mongolian National
Arbitration Court, CEPANI, DIAC, KCAB and
Chamber of National and International
Arbitration of Milan.




AAA-ICDR - American Arbitration Association,
International Centre for Dispute Resolution

ACICA - Australian Centre for International
Commercial Arbitration

CAM - Centro de Arbitraje de Mexico

CICA - The Court of International Commercial
Arbitration attached to the Chamber of
Commerce and Industry of Romania and
Bucharest

CIETAC - China International Economic and
Trade Arbitration Commission

DIS - The German Institution for Arbitration
(Deutsche Institution fir
Schiedsgerichtsbarkeit)

FIESPI - Federation of Industries of the State
of Sdo Paulo (Federacion de Industrias del
Estado de S&o Paulo)

HKIAC - Hong Kong International
Arbitration Centre

ICAC (Ukraine) — The International
Commercial Arbitration Court at the Ukrainian
Chamber of Commerce and Industry

ICC - International Chamber of Commerce,
International Court of Arbitration

ICSID - International Centre for Settlement
of Investment Disputes

JCAA - The Japan Commercial Arbitration
Association

KCAB - Korean Commercial Arbitration Board

LCIA - The London Court of International
Arbitration

Mongolian National Arbitration Court -
Mongolian National Arbitration Court at the
Mongolian National Chamber of Commerce
and Industry

NAI - The Netherlands Arbitration Institute

New York Convention 1958 — Convention on
the Recognition and Enforcement of Arbitral
Awards, New York, 1958

PCA - Permanent Court of Arbitration,
The Hague

SAKIG - Court of Arbitration at the Polish
Chamber of Commerce

SCC - The Arbitration Institute of the
Stockholm Chamber of Commerce

SIAC - Singapore International
Arbitration Centre

Swiss Chambers — Swiss Chambers’ Court
of Arbitration and Mediation

VIAC - International Arbitration Centre of the
Austrian Federal Economic Chamber

WIPO Arbitration and Mediation Centre -
World Intellectual Property Organisation
Arbitration and Mediation Centre



Region

Country
South Africa

Argentina
Brazil
Canada
Mexico
United States

Australia
China
Hong Kong
India
Indonesia
Japan
Korea
Malaysia
Singapore
Thailand

Name

Colm Tonge

Jorge Bacher
Fabio Niccheri
Robert White
Luis Vite

Patricia Tilton

Cassandra Michie

Jean Roux
John Mitchell
Ashwani Puri
Rodney Hay
Owen Murray

Sookeun Pak

Shao Yen Chong

Subramaniam lyer

Charles Ostick

Telephone
+27 (11) 797 4007

+54 (11) 4850 6801
+55 (0) 11 3674 3859
+1 (403) 509 7345
+52 (0) 55 5263 6084
+1 (713) 356 6098

+61 (2) 8266 2774
+86 (21) 6123 3988
+852 2289 2489
+91 (11) 2338 9483
+62 (21) 521 2901
+81 (3) 6266 5579
+82 (2) 709 0322
+60 (3) 2173 1328
+65 6236 3058
+66 (0) 2 344 1167

Email

colm.tonge@za.pwc.com

jorge.c.bacher@ar.pwc.com
fabio.niccheri@br.pwc.com
robert.s.white@ca.pwc.com
luis.vite@mx.pwc.com

patricia.tilton@us.pwc.com

cassandra.michie@au.pwc.com
jean.roux@cn.pwc.com
john.mitchell@hk.pwc.com
ashwani.puri@in.pwc.com
rodney.hay@id.pwc.com
owen.murray@jp.pwc.com
skpak@samil.com
shao.yen.chong@my.pwc.com
subramaniam.iyer@sg.pwc.com

charles.ostick@th.pwc.com

Austria
Belgium
Czech Republic

Denmark

France
Germany
Hungary
Italy
Netherlands
Norway
Poland
Russia

Spain

Sweden
Switzerland
Turkey

United Kingdom

Dubai

Egypt
Lebanon

Christine Catasta

Rudy Hoskens

Surshar Qureshi

Saren Primdahl
Jakobsen

Dominique Perrier

Michael Hammes

Michael Tallent
Franco Lagro
Bernard Prins
Gunnar Krosby
Brian O’Brien
Inna Fokina

Enrique Bujidos
Casado

UIf Sandlund
John Wilkinson
Wayne Anthony

Gerry Lagerberg

Michael Stevenson

Nabil Diab

Elie Daou

+43 (1) 501 88 1100
+32 (0) 2 710 4307
+420 251 151 235
+45 3945 3135

+33 (0) 1 56 57 8017
+49 (0) 69 9585 5942
+36 (1) 461 9663
+39 (0) 2 7785 593
+31 (0) 20 5684 351
+47 (0) 95 26 12 69
+48 (22) 5234 485
+7 495 223 5046
+34 915 684 356

+46 (0) 8 5553 3607
+41 (0) 5 8792 1750
+90 212 326 6152
+44 (0) 20 7213 5912

+971 (4) 3043 101
+20 (2) 516 8027
+961 1200 577

christine.catasta@at.pwc.com
rudy.hoskens@be.pwc.com
sirshar.qureshi@cz.pwc.com

soren.primdahl@dk.pwc.com

dominique.perrier@fr.pwc.com
michael.hammes@de.pwc.com
michael.tallent@hu.pwc.com
franco.lagro@it.pwc.com
bernard.prins@nl.pwc.com
gunnar.krosby@no.pwc.com
brian.obrien@pl.pwc.com
inna.fokina@ru.pwc.com

enrique.bujidos@es.pwc.com

ulf.sandlund@se.pwc.com
john.d.wilkinson@ch.pwc.com
wayne.anthony@tr.pwc.com

gerry.j.lagerberg@uk.pwc.com

m.j.stevenson@ae.pwc.com
nabil.diab@eg.pwc.com

elie.daou@Ib.pwc.com



PricewaterhouseCoopers and the School of
International Arbitration would like to thank
the arbitration institutions and corporations,
through their counsel, who participated in
this second study, as well as the network of
chambers of commerce who offered their
support. This study would have not been
possible without the valuable support of
numerous organisations and people, and

in particular:

¢ the Focus Group who helped us put together

the online questionnaire for corporations:

John Fellas (Hughes Hubbard and Reed LLP),

Paul Friedland (White & Case LLP), Matt

Gearing (Allen & Overy LLP), Paula Hodges

(Herbert Smith LLP), Daniel Kalderimis
(Freshfields Bruckhaus Deringer LLP), Ed
Kehoe (King & Spalding International LLP),
Simon Nesbitt (Lovells LLP), Guy Pendell
(CMS Cameron McKenna LLP), Robin
Oldenstam (Mannheimer Swartling), Javier

Rubinstein (PricewaterhouseCoopers LLP),
Kathleen Scanlon (Heller Ehrman LLP), Franz
Schwarz (Wilmer Cutler Pickering Hale and
Dorr LLP), Audley Sheppard (Clifford Chance

LLP) and Joe Tirado (Norton Rose LLP)
¢ Mr. Ken Alwyn

¢ Mr. Roberto Castro de Figueiredo and
Mr. Gustavo Fernandes de Andrade
(Sergio Bermudes Advogados, Brazil)

Dr. Patricia Helletzgruber and
Ms. Veronika Derfler (AmCham Austria)

Mr. Samuel Mac Dowell de Figueiredo
(Rodrigues Barbosa, Mac Dowell de
Figueiredo — Advogados, Brazil)

Mr. Edgar Martinez, Mr. David Enriquez,
Mr. Jorge Sanchez (Goodrich, Riquelme
y Asociados, Mexico)

Professor Akira Sawai, Osaka Prefecture
University

Dr. Patricia Shaughnessy (Stockholm
University)

Corporate Counsel International
Arbitration Group, in particular
Jean-Claude Najar of GE and

Andrew Clarke of Exxon Mobil

ANADE (La Asociacion Nacional

de Abogados de Empresa, Mexico)

Transnational Dispute Management
The Center for American and
International Law

Global Arbitration Review

CPR - The International Institute for
Conflict Prevention & Resolution

The staff at the Centre for Commercial
Law Studies at Queen Mary University
of London and PricewaterhouseCoopers
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