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Comparative Study of the Arbitration Systems
between Korea and China

Yim, Ji-Han*

As international trade increases in volume, the disputes arising out of
transactions increase in number. So alternative dispute resolution (ADR) is also
on the increase because of some difficulties involved in the litigation.
Arbitration, a form of ADR, is a legal proceedings to resolve disputes out of
courts, in which the parties to a dispute refer it to one or more arbitrators.

Korea and China, well advanced in arbitration in the world, have major
arbitration institutions - the Korean Commercial Arbitration Board (KCAB) and
the China International Economic and Trade Arbitration Commission (CIETAC),
respectively. An arbitral body must be neutral, unbiased and independent in
order to administer and conduct international arbitration, conciliation and
mediation.

Two countries have similar historical background. The arbitration system
grew with the economic development, and their arbitration laws derived from
the UNCITRAL Model Law 1985. They also acceded to the New York Convention.

It is a problem in Korea that there is only one arbitration institution, KCAB,
even though it has more than one thousand arbitrations. In China, where the
rule of law often gives way to the rule of relationship ("E§{%"), local provinces
usually protect their own interests and the people's courts delay the
enforcement of the arbitral award.

Korean companies doing business in China are strongly requested to insert

* Master of Law (August 2010), Department of Trade Law, Graduate School of International
Legal Affairs, Kyung Hee University.



102 BIEREBIIE Al15d 15

the arbitration clause with KCAB as the arbitral tribunal, and the KCAB rules
as governing arbitration rules in their contracts with Chinese business partners.
If this is unsuccessful, arbitration in China may be the next alternative on
condition that an arbitrator speaking both English and Korean should be
nominated out of the CIETAC list of arbitrators. The Korean parties are required
to know the ropes of the Chinese arbitration system. Also the agent for the
arbitral proceedings must be a Chinese national lest the nationality issue

should interrupt the proceedings of arbitration and its enforcement.

FAo FA, ALt EAE, FA WA, AT Y, T==AA
AT L], S
arbitration, alternative dispute resolution (ADR), arbitral award, KCAB,

CIETAC, arbitration rule
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