INYRANATVONAL CENTEE POR SCTVLENMENT
OFf ONVESVMANT IHSWTES

MOWDEY INTERMATTONAL LTI,

¥ XSID Case Mo ARB(AFY_____

e e Ll el e e bl e

THE UNITED STATES OF AMBERICA,
Fespondermt Party.
"' ] SEWVICE ACCEFTED Iy
Al CA ALy
e e 17
ﬂllﬂ."l'll
CFFIRE AF THE LEGAL ADYIEER
NOTICE OF ARBITRATION
Charics N. Browes, Ex. Secphan H. Qleshioy, Estp
Les A ucver, g Lita J. Poarglp, Bag
Whina & Cass LLP Hode snd Dow LLP
601 Towveemad Screes, NW 40 Sute e
Weshingvon, DC 200053887 BGodaoe, bt arwit+ 021091803
Tl (203} 405-3500 Tef. {6 1T) 526-0800
Fax: (200) 639-9385 Foc (617) 52¢-3000
Couscsel for iondey Inbtrnartsomml T4, Coumee) Fowr Monder Imperng ol Lbd,

weptember L 1990



TABLE OF CONTENTS

ONTRODUTTICDY..... ..ottt e i e st seas s stemassmsans seamass et hemeas reme e s i

A mmmm-mmrmmhm ............................................. 19
B The Mactackorietit Trial {¢wnt Practeding ..., ..o ceeecees e e e ar G0
C. Agpess 10 the Massschyistts Japremee Jufacta Coutt ... -1
o mmmammufﬁeUdﬁthmufw ........... 15d

it
i

Y1, NAFTA VIGLATIONS, . S —. OO . |
A. WﬂﬁM{Mlilﬂﬂl]m} ............................... .0

B.  Felscin Amord Miniman Saaderd of Trestmoew (Astide 1105)..............,.. M

T Frooainrd D fif TUtlio® ... oo oo e e e e e e A3

A Documenss rctaing it Mondev necvommnal Lid
Certifiate of Good Stamdmg
Aesobreoo of tha Sobe Oiracsos Appoumalag Titirparass OfScese
[huty 29, 1998)
Uoanimous Wiisted Resolunon of Lve Board of Oirecaory Auresant 1a
tha Canat Hugineys Copoaian Act [Aug. 23, 1999)



B Doocusewis rolaling 10 Ladayeils Place Assncatted

Firm Amcndrssad o Aumandod end Rescaied Certificats of Limuterd
iy g

C. Daooumsadn relulog 1o Mosdey 11 5 4, Ioc

Corvtificain of Gond $tandn

Dnsesrecus Wiknan Acton snd Consent 0 Lios of Mosting of the
Bourd of Dirsctss Purncel o __nft._l. 1555, Sccthoa 3 of (he
Ceoiral Lot of Mudoschotetts (A T3, 1999)

D Setwciod Provisoos of tha Nonh Axsrican Free Trade Agresmest

Chmpier Ooa: Asticles LO1=108
Chapier Two: Artichs 200 snd Awvex 201.1
Chapter Pleves Artichet 1101-1139

*8 Pedersd Rogisioy S8437 (Dpz, 27T, | #90) (canbishing the Uitz S4ares’

E.
if!ﬁiggﬂ!ﬁ:ﬂg AFTA)
F MNAFTA Anics 117 ) Coneml o Arteiratgn and Wisnver of Oftbal™ Dieljwchh

ettheinest PFrocedurs aad Procf of Servee

g Mooee of Intam 10 Subscdt x Clarts s Arbierssbewy isstior Sac1bon B of

Chtartew 11 of the Monh Ameicio Frie Teade Agreamait (MAFTA) and
Proof of Service

H. Lot frew Aenald ). Beamnwr, EEE?F&E

Cliine and lovestrere Dgpuies, L _u.ﬂl.—.ui.nnm.__lb g Charde H.
Boowe of Wate & T LLF {Jume 11, 1599}

R Leoar Bromis Chusrios N giEEkDB»EEE&!.._.

MeCmmed|, munﬂbﬁulnﬂﬂ CifiRca of the Legal Adviper, 1.5
Cacp-arvmeemt of Stute (May 11, 1999

I Curricuham Yitee ol Profescr Jaoves Crnwiond SC of the LUnrsty of

Canhrid g



INTRRNATIONAL CENTRE FOR SETTLEMENT

OF INVESTMENT HEFUTES
MONDEY INTERNATIONAL LTD. ;
v ;.: ICSID Case Mo ARBIAFN
THE LANITED STATES OF AMERICA, ?I,
Rupmionfoy i
NOTICE OF ARMTEATIHY

L INTRIERCYETV

1. Mondey Dnemsoma) Lid. (Modey™ o Thmm™), a «posian duly
asorpora i uoder the hvrs of Cadach, ' subemity this Netiae of Arbiiration gurauas 4 Chapier
11 of che Nomib Aowsam Free Trade Agrosmen (“WAFTA™ and the Additional Peciy Rules of
the Lvenstionsl Came for Satlemene of Lwesimant Oupetes (FICSID*)  Mandew hareby
cowvremsas arintratloo agahes: the Uniitn? Stwien of Araeriaa ((United Sisdes™ or “Resporden'] to
secover demgge for the bresch by the Unined Siates of certain oblgasions anda Chaprr 11 of
NAFTA tha wees commiosd (1Idy vicme ¢of h swadew ax] asfoeemere of the
Mancimpens Tort Clues des, Maamchusetic Gemrnl Liws ¢ 258, by e Commonweiih of
by pachurcetts |“hdsmarhuissts ™) and ) in comection with Lhe trigl md sppesl of & ca in the

' Eee Domment wlting o Mondes [Appeoiio, |"App.") AL



Maatachs secm Ratc couTy, i regpect of wduch a tubsequent petition o the Auprerae Count of the
United Suases fin & wosL of caraocers was dateed

pd Purmnart to Articke 1] 16 of NAFTA, Mondrv gy clems ooder Ly Nonce of
Arblrrasion oa | own behalf for best el damage caused 10 p evesiments in the Udlied 3wt
g kow 6d dowgs 1o s miveyts I Lafioyade Plase Atsogares (LPAT), 1 Muoseburce
nmited panunarship ovmed mdd comroled by Mondew ¥ The damage 1o Momie's Iovemmess:
arwe ooy of & by 26, 1993 decition by e Suprenes Judicls] Cown of Masoichioetis (SR
Lhir aneiowel by e Matrchiewiic ysiishens, abd safirceesd by the SMD o of she
Mttoaharetii Torr Chstres At, mad 1 March 1, 1959 refusal by the ugtare Cover of thn Unitnd
3100 (0 gravt m appeal aod VT the oy coamatiad by the SIC, Al of which eceslihee y
demiy of juslics within the meaning of thas besme under inoTeGSCNY Lrw and MaL e BFTaTCO ™

bt ki SxPrOpriston of 5o imvestmeesl, an Rmber dascribed hercin.

T LPA wm ogmby suausd is 4 Mambrats goond pamenisp. O e 14, 1979, howeves,
Maodsv recomtoed LPA & 4 Miidarsiti lodud parassthy poressin t Mats. Geo. L. ¢ 109,
Sre Docmod wintmg ™ ladvyetlr Flace Aconiaes (Agp Bf.  See oo NAFTA, Asts. 1130 aad
18] (App. D) (inchidly SR “SD0EWh™ willin e Gtaing of & “rirwen” and defMing an
ancrprae M e alp el ar orpealed asder qplaably iew, whethew or Dal for prafil,
e whachet pri \aliy-Owiud oF Eorcmmald-owDny), il vhilg My CTPXTUR, (UK. PrDicrillp,
pole ctorhig, jaine o pther atic™) (i o]

LPA's tvu angmal greal gartners wea Moadey Mamocsssits, . ("Moadoy Man. "), Moadev'c
whedly ovaed Nuszacheeets mbtadesy, 20d Sebiw Covpovenen, & Mimchuasiiy corporston that
Maady purciaonl from i oripesl Freech sveso I tha ety 1930'c In 1965 Monler's wholly
owetd MMacathaaad subtdary The Salen Coporsom® becanm LPA'E sole Nmmed porener, atid in
194% Moader R A Ina_ 2 Odosase apprewis whally owead by Maadew, replacsd Safiing se n
ol v of LPA. Faaally, ot Sipitiesben 1, 1992 i o Moodsv «ffiliase, sso calvd Mander
PSA, e (nowpomied s Masmcinars wd the muncamor w the ongimed Maadey LLS.A, are
Agp. O, beoarwr ks stle frneval puniner of LPA. Tiw Ssbee Copoattos renaitid lint sols Lemitnd
gt of LIA. Sev LaByom Piace Aastciig, Sond Amcadmese w @t Limiked Farmsridep
Agreemat, Lathgetin P Aswaiee), Piu Amsdnart 0 Amanfed and Rastmied Cortifinese of

Limitzed Partmecihilp (Apy. BY.



inaglewrwctt m pulti-phased, muld-mdlon dolle comemeTisl o eemin devchopivent
deppickeind saction of (e City of Botsos [City™] m Misachisenr. To schieve the phmuned
developmoant, Monder dEechad LPA to megotiste aad Sgn » thes-party Gomtmect wikh te Cary and

ibet Bt Raiireclopment Aubority “HRA™ (e Cly's plassing sl devaiopent ogeary),
which agoemess wis signed o Dacoisher 27, 1978, St Tripioiide Agreestic Among City of

torrlved 1 devrslopm of & place of progerty o b knows & Lafiens Plase, includieg 1he
comEnaction of & gy, uselergiownd parking gerags, o remil ooll cobipbed (Ldsr oamed the
Lafinrbe Blace Mal) and mm uppcale hotel. Sre id §§ 4=5 & dumen D, The Topastte
Agresmens o prve LPA the sode mnd exshusivt righe and opeion to buy fremn the City 1 piece of
jroperty acjodring Lafayrti Plaec ktwm ue e Havwand Parcal” Ser s § 602, The Hayward
Parod v cTuial 16 the Sucoes of ihe eptine GevEkopoed bedakith 0wt the lasandad tise Br
Phasa I of the progect. During this Phase L1, LA planned (o comemuct oo the Byyvod Pacel an

1 EIE[II Eii!lgi £ Thiavcail™ Notcs

of Arbiteation,” Catateon 40 “SIC Rivord Agganilic™ cofir o e Appondis, of e Rocord pubmamncd
30 The Soprome hudicl Comrt of Messlgity, Lokmesr Moo Aryocaies v. Bodton Rrdeveropmens
Awtharity & Oy qf Botiord, Covt Mo, SIC-0TF06 (Mo Ded. 14, 1957). The et BH. Record

iiﬁi!hﬁigfinufﬂiﬁ!g

' The Heywied Percel consimed of fous prarcels of bmd, d2sci®ed in O Tripamits Agsmemes
Parcels D[, D2, O3, D=, pnd ccyvem wir nghis over New Epore Street (e relooted aod reesmed
. i It



%E_lﬂﬂniﬁﬁilisﬂ,n:%gnﬁs#
iﬁﬂﬁnﬁ?ﬂﬂﬂi%gigni—l?_.

-3 ?i%tgiﬁiﬁghﬂﬁfxi
Pascel Ot} comdtionad LPA'S rght 1o saarche the Cption wpoe the City’s dwikion @
%Eiﬁigﬂﬁ?ﬁ-gn&}gf&i
i!ﬂi%ﬁniﬂigif!ﬁﬁgﬂﬁrlainiﬂtgﬁ
am undergroaind parking facllicy wi ta Higyward Parcel. I and what 1 apooo &rcan, LFA hal &
gﬂﬂi!éuﬁﬁo&&iiﬁnﬁ%iﬁdifgs
%iii?-ﬂﬁﬂiﬁi.iﬂr!&aauﬁ!mﬁﬂ?
Tripaniee Agrecmant The reievamt forwnls sgreed (o i the parties in the Tripariie Agroomon
anurad shat LPA could sequire the Raywand Farcel ot one-half na £978 valor, sdjusted 10 08¢
iﬂp&&lwrﬁiiirl%mii%aﬁ?hu&?ﬂ%
Improvessemit Lty Lhe ared i%&iﬁﬂiﬂ»&imﬁiiﬁnrﬁag
fniﬁﬂiﬂﬁ;&r!iﬁ?%?ﬂn_g.

8. Enﬁgmgﬁgfmiii,ﬂ,giﬁnﬁ

Hayward Parcd. See Letser fom @omerd F Shadrwwy, Ir., Conmimsicoe: of the City's Real
EEEEREW&_JEEEEGEES 14, 1933),
$)C Racord Appeodin (vl ), m A1052 (Exhibit 2 By Novepber 1585 LPA Wad complesed
Phnac | of the progeet. Toan 0w July 7, 1984, brefore the dxpiration of I teivee- it opticn peod
od after LPA had mecured 8 commiunen:, aochl (o the aucors of L antire proect, Bom

4



Rlooaringdait's Dephronant St {a major 115, “high-ead” retallor) io be dee sntond enchor
doparceem mors, LPA, excrvised its Huyward Paresl Option by nocifymg e City of in insam to
srpire the Hiyoaded Pacced i U frmuls pwics parsumit B0 Secike 5.0 of U Trigatie
Agresment. See Lotter @om |, Rocke Rangen, President of Mondey Mg, Gosenl Potoe of
LPA to I Bdward Roche, Commnismaner of the Ciry's Real Propany Deparcment (July 2, 1586),
SIC Racond Agpenifie fvol. 6), it A10GS (Exjabit 3).

7, Theresfier LEA tepesicdly Teqoesicd thet the City compiate i oblgmbons usder
the Hayward Purced Option and convey the properry to LPA; the Ciry repenodly aad Gaaly
o, bowever, ta parfonm 1 cmtracimal obsgmbon sosizsy 10 comphas Lhe ode amd
tramafer of the Hinrwatd Paresl Ly LPA

B During tha 1980 Lbe City of Boson eqpeincd m acnowic raewad that

dramabically increnaed propanty vahes in the Chy's doamionm wres One CoNSRuUETe: of IND rise

in property valms waa that by the time LPA soevcised the Hayward Parcel Option m 193¢, the
EEEEEEE ywurd Parcel far wxcosted the Frmule prvee for It SOQUAKTTHAN UMY
Sation £.02 of e TApane Aprosman. T ga shahaics in valos of i Hiyward Parcel was
obo dur in subsiartial part to LPA's succewfyl complaton of Phesr 1 of the developanend progect.
i&.!ﬁﬂq_iﬁge«.lisnnﬁﬁninﬁﬂainéﬁ
the Fgrwand Parcal ndd the frrrnady poies for iy acqmiselom eoidir the Triparti Agreertwnt and
sow beaded by the mewdy sivcied admininmtion of Mayor Raymend L Fhmn,’ was wiedly
roilling w0 Soll the Hiywand Pacel 1 LFA &t the e igoeed open ia 1976, The Fymn

Admiairrarion btlieved in hindaighel thal the previoas sdminisrsion of bdayor Kevin Whwne had

' Raymosd Pyas i s Muyor of g Ciry of Boston e Amury 1634 i July |942.
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AMoedev to ke & high riok comanencil devalopmens in 8 Magited and decaying part of towey

iiiiiiiiii Miyward Parcel wia anributahbe in pood part e

the hesvy imvertmen, st Moadew then made during Phwse I, the City s the BRA nejected the
L]

gliE!&iq&eﬁ}mﬂ!ﬂEiiﬂEﬁi&l?
b?i\i?tqiii?iixrmﬁf&
(e Clry's Ras! Property Board Mesling of II Tasuary (348, a1 3, SIC Revord Appendix (vol
10), a1 AIET), AVETS {omn phasis added) (Exhabds 4)

3 Unds Sectioo 602 of the Tripmnita Agevsmd, tha Coy was obllpated to
%#E%ﬁ!ﬂlifﬂnwﬁﬂ&ﬂ%ﬁ:ﬁgii
apaded e calodiua the formuls prick Unt!gﬂigﬁ.iﬂ#_ﬂﬂ!
thase actiom, the City refassd 1 do 0. [m additicy, City aod BRA officials cpesdy ssed
%.Bi!n&i.olﬁ!;uiiﬁliginigﬁﬂﬁii

make Hﬁgnﬁzﬁsivﬂaﬂiiﬁsﬁoﬂnﬁuﬂﬂi for the
Hgraaod Farcdl Ty waing & vadary of ackiom io Uit LPA'S ioquitiece of the Hiyward Fasce.

.



Among ether sciions. the ity Tralfic Commimiones mmoumced plans for & new moed straigit
dwoagh the middh of the Hryward Parcel, eplioting 1t in 1w, tha BRA anncumced pluna co down-
200¢ the parcet 10 imposs dramatically loere Smiding hight redtrictions ik thim & wich it
inew LPA dready had phoaed; and the BRA rapastedly and withowt good omse stallod LPA'S

Tmeossb: for LPA to compictn it phamy for Pl 11 of ik development progect
19, Fabely promising LPA tha the Caty would uhinutely RUSK s obdlpaibrin undat

acxgigation of Lhe Hryvard Parcrl. See Thind Sapplemeatyl Agresment yod Amerdent in the
Tvipantine Agreement (Dct. 79, 197}, S1C Reoord Appesdic (vol, Th st ANIC (Badeba (L)
LPA agread 1o this wminstion dae only wpoa 1ha Cly's promise Hoalty to perform 1la
coovscival obligmicas 10 comnplise 3 slosing and becouas LPA halieved thad by would be the
aaly way ¢o et L BRA"E cocparation i tha compimicrm of e Gacgn Mvies proce kn
Phase V. Ey i 1987, boweves, LFA reafized thai the City amd the BEA wondd Bt 261 in
900 fith amd wese desermined nod lo il the Uovard Purel o ihe pgreed fobl price  [PA
herefire tapriziced o direms sale of all fin anenases i tha propecr, ochnig de Hiwand Paresd
Option, W the Capemu Corponition (Cempeny”™), which wan then an xtrermnly Brge i
woteask)l Canedisn mal sase devalopmane company. Baforr the sale could be com phisted,



1. Owe sgaim, homrrir, the Tity mnd (e BRA tock st o prevesd LPA fum
raaliing the bancik of itz rigiin umder ihe Triptisn Agracmant. City and BRA etficiab pubilcly
srased ifwt Hemy woukd nol apgrove e Gt of Lhe oot b Campe) daless the City
chteined (he then aument market waloe for e FAsyward Poeed. See Mkl K- Frishy, New
%&Q%nﬁi&gbgigxﬁi,g
RcmE, Dee. 10, 1957, 2 61 {Exhilii 5). The Excrstive Dromior of the RELA also tokd Muade®s
Chalnoss st e wookd st spprore the e (o Campess "untd] I [ic] get 1 Ngher value Ror the
[Higrwart Puscal]. And § duwt'l i pour b et all slat profit and rww bach 3 Coanada vith
E™ Trisl Tremaipt Day 4, SIC Recond Appendin (vol 16), b A3 1B} (amplasa added)
{Exitbit §) Silarly, the Commissoner of the City's Real Property Depanimesy (il City apuscy
directhy Teaponeitic Ror the tala of the Haywand Parcel) wron conBdntially 1o hls boas, Mayoe

:
s

K, withowt cagotation, thi BEA and City aliow Lhe min oc
et ww oweny, Taukimiin {ainl abo the pmior owee)

i
;

Raymond L. Flyme, Moyor of st City of Bomoa (Duc. 30, 19671, SIC Record Appendin (vol
1T, at A2503 {Exnibit ) o fimtberanca of L obpciive, the BRA Exacutive Dustsor refused
io pu i application for epprove) of LPA's tramsfr of she praject to Cumpeso on tha sgenda of



Under wiis ks, LPA Gcegated 10 Campasu complats aahoniny v stpuint the Haywend Pareed o
Hhen Tripuelis Agheeivnd Gormads frice.

12, After @epcms anterod imlo (he keasa with LPA, ¥ proposcd § owch lger project
fuiet LAt originel Puane Ul davelopuat plint  Whent the BiRA s no dignt of spproning
ihtac new plam befe e aspoxtion of the Tamuary I, 1989 desdling for complanian of the
vansfar of (e Hnroard Pucel, Campenn repasadly asked 1o Cly o eoctensd 1l demddlline  The
Ciry, however, Igeted all of Camgems’y regoerty oW comtimacd 4o refuswe Mo perfinm
txtrachm! ohligsions nctenary to compicte the Rt of the poperty. With the Tanuary 1, T30
dese quickly spproaching, the CBO of Campesu, Reben Camnpsau, firally wroer dirsctly to Muyor

0o rectmurie but 1o oficially noolfy the city ihat we wish ko comglale the lnaction and make
purasens ooy = Lot from Reberl Carspass, Chaamnan amd Chinf Exscutive Offhcer of
Campes Corporstian, 1o Rmoend L. Fiynn, Mavor of e Ciry af Boaion (Dec. 19, 1948), S
Record Appeadix (vel. 51 M ABT I {ampianic addad) (Extir B} Tha Clry did pot respossd wall
Decamiver 30, 1928, when ikt BRA Exendine Dirncior neplied officially 0o behall of te ity il
(e expirmion of the Hyvand Parod Oprion on Jaouary 1, 1995, just teo doys lter, “simply pata
Ei&iii&mﬂiﬁmrﬁﬁnngg;ﬂnﬁlg

thereaftey could purchase the propety K ils “fir rewse vebe ™ Letier from § bephen: Cioyie, BRA
Execstive DHrector, o Robert Campesy, Clawwaw and Chied” Exetative Oficer of Camipen
Corporstion (Trec 10, |948), S7C Record Appradix (vol. 10), sl AT34G (Exhibal &),

13, At & resh of the E_“EEEREHE_" Agresnani apd the

Compem Wis able 1o coftpiete the purchase of te Heysomd Parcel by Tusomy i, 1969



Ay LPA L rascquived fiu enssers uide: the Trigaftis Agresai inchiding i dghus in

(e Hoywnd P!, wikem Cyaqpesa dfudtod na its ieaec: fom LFA in the spring of 1996, LPA
could Doy crmipidess Fhaw [ of e projoas withomt (e scqquisicon of (v Hayward Parcal.
Withowt constrnction of the scond mchor departmest store pliooad by LPA Ry Paee 10, ¢he
Lafipenis Flace Mall ultinmaty Blled and war foredossd  As the onwer of LPA, bdoasev
affond mixtanint fawcia) kivm fom teps sesic o vl i Dbt deosier Lo ifs business
ropstion

14, Mondav covsed LPA o Bla niit sgimnm che City and the BRA on March | &, 142
in Sutfolk Conmty Superior Coun i Bodtrm, Mittachusent (the “1rial coun™), alleging thas e
EEEE[EE%EEQ snchir L Trpastele
Agreesere mud alsn Hant the BRA b i mertionaity wad iortigealy interfered with perfomance of
ﬁﬁﬁﬁﬁﬁﬁﬁﬁﬁﬁ project 10 Campeaws. LPA @0 siaried two sphatory
daimp basad on (1} Chepter %34 of tw Mattchuseits Gesnil Livg ("M, Gen. L") 2

Eiﬂunﬁgﬁi%iﬂ.!ﬁnﬂ.rﬁﬂﬂogﬁ
Kean proscribing mtorferenoe with the fhoe oeercine of Federal or sete i) ngtls by dmesls,
wamidasion, ov cosrcian. In & pre-ielal somwnary judgnesnt riding, U trid coun disguesed LPA'
two stytotory clmms bl alieresd the brcesh of comtrert aod mtivionemts with coatrac cms by
g Grward joc (ral. Om Ooicher 21, 1994, after & fearean-day irial, (e jury FCwmad apecial
verdions on i witten questions in fivror of LPA, inchading 1 verdict of Yroed of the Triparine
Agreetwers apaast hoth e Cley and the BRLA, s, o0 additien, 3 vardi ogalan the BRA for the
1on of i ensionsl Iverference with (e 1947 Campesu ks contmet.  See Spesial Mry Yendict
Pusax 0 Mam B Civ. P #ja), fafpere Flat doocas v Bnden Medewelnpmen



Awtbority & Oy of Fagtam, Chil Action Mo 72-1561-4 (Mue. Supsner Ot Oct 21, 194), SIC
Rerord Appandix (ved. &), ot AT10 {Fachie 10} The pory awarded P PA 395 wnilloh dfter the
Chy for breach of comiract wal 56.4 mailtion aguinst vhe BRA e tort” /& The iotel amoust

svardal 316 alilloa chowaly racked e 10l aaeunt of chamrighit chat LAY expatrT igrimsal
wimess had vetified at trial had remufted in LPA fom de brvack T Lhee Tty il the BRA of the
Tripardie Agrcewern. Ser Trid Transcvipt Day 7, SIC Recond Appendix (vol. 215 of AIZ?D
bz 11). The reminesiy of 1 PA"E axhedt wiloatt alee wid tha only svallaiis M trinl fore
which Lhe jury could v deteympmed the drmtic diffremce ebaeen the Tripsntsie Agretmn
forls price snd the bir maket vilur of the Hyeard Farced on Jamaery 1, 1935

I13. ARer the netam of te jury's apecidl vendicn, the il Jiigm Judgs Boberl A
Gubigen who had sarber decttd 1o rociow betnedll deaplia the foct Lhit bt beothéer, Sogeph

B (Rgam, s served &t Cowpemaiot { iamisal fix the City at the time of e evenly challenged by
LPA, made tw) avcacow rulingy deecty ggaing LPA's interesls  Firgl, o dinect cominadhction
0 the jury’s Andiass, Tudge Mulligan ruled thm the $4.4 millicn werdict m ion xgaind e BRA
for bnperfarance vith the Campeid salet commmraes wil “owallcwssd up” by 1 392 milllon dacage
award ngainll the Uity foc brssch of she Tripariils Agroeel. Srcomd, in detidin the BRA'S
ation fr pedgmem Todwitheandmg the werdict, Tdpe Odulgen comploizly diFmizsed 1the
damage wird agakom ke BRA, hoddlg thar the BRA had stversign sty undlr Sectico
10{c) «f (vt Likmsachmre gy Tt e Aot potwithsanding thel 1 had waved We iight to redy oa
the dofins of sveregs sy by firu sbuiaring o the lidgasioo aud fully defivting on the

1 Al moncoery Ggeres presentd i Gy Notios of Arbindion are = Gased Sies Sollan.



mal. Jadge Mugen atpalved the BRA of sy disbitty wintuuner e tho BRA': wrongfd
comdises in jsefering with the Quapeas sules commacy by encering Jedgmeant for the BRA on
Augugt 17, 1995, See Tudgmesid o My Verdit for Defiralal, Lofpeer Flacs Aetredaes v,
Bogian Redovelspmert Axthordy & Clty of Boston, 8l Actioa No ¥2-| 664-A (Maas Superior
CL Aug. 17, 1995), SIC Record Appendie [val. 4), it A766 (Exhible 12).

16. The Gty Bled il own mcion K0f fdgran estvadnnading (he vofict, agling
diongively that no vaid convract exisied for 1he pucane and sale of ibe Hyvard Paxd or
thae, io esy everw, 1he Cliy had not breac)ad 1he convact. Judge Mallgas desisd the Cay's
aatsr, hovwever, sad ondersd jdgmiee agwiast the City fic tha 39.5 willbop gvapded by the jury.
Soe Judgmere an dury Yerdict for Pane, Lafnes Place Aodaa v Bapan Redrorlopawn
Autharly & Oty of Bastm, Civil Actiom Mo, 92- 1464 A (Mass. Spoios C1. Aug. |7, 1995),
SIC Aecord Appr<ix {vel 4], ol ATNS (Exbibla 17).

17. Bot LPA aad the Cly ppaad ad e S0C, Mussabusvas's Nghett oumt,
Groved divect qppaiis coview. During ofal cgarant in (it agpmald, coune foc the @y openly
mi eciareciorand the wgareo it had ande i is sppelisic byicfs and at tipl, aad fother aought
10 cacepec Kebility for He YOV conduas by brasendy remindiag the SIC dat LPA was Ruregn
soqirolcd, acuming thit LPA themid ntt recovey becamae *yoa went bach ir Casads with /money
in yow pocd”™ Tvemsmgr of Oral Arguren, Iqipeme Ploce Associows v Baan
Antracipmecs drGorly & Oy of Baston, Casc Nov SIC07396, xt £ (Maws Mar, 3, 1998)
{empenads: added) (Phchitit 141, |

i Tna Msy 2D, 1998 decision stbored by then Juatice Charles Fried and reponed 1
lafoyere Place ApockBes v Sovon fudrclpmes dsdorty, 427 Mas 509 (1998)
(Exhibd 15), the SJC wffimed 1he triad couct't culing th 1be Afacrackuryes Tor? Clains A

-12-



52735, Tha SIC alwe uphald G wial cowr's precnial ovder ilsmbariag LPA"s claim usdst Mase
Ocn. L. . 934, bolfing that the City end fie BRA, i parsing the cortaenca) fedkrivbopaoost
projec consemplaied by the Trigasios Agramest, wem nod capaged In msde or commercs within
tba rovwernigh, 0F Ehe ELATMUE Al Uty e Mctrated by 2 baglshinive asandste. See M o 53536
In 30 baiding. the SIC impledly comceded the commcrmial aetaye of tho devalopmecn: propoct bu
those imtsend o0 focun o U Tripanite Aghiutiitd's purgess, niahg e w Miawdorets "IN ir
perfedy pocsible for o povernmeniel iy i onpage [ dhbenrs or prscrapulony bakmior
3 & pursmrs i dagivicifvely swndaped ands ™ 14 st 533 {emphaso edded).

19 lr reaponding to the Clry ‘3 appesl the VC agresd whh the mial coun thar the
Trpamiae Agremant, inciudiag 1N opuot o e Hixyward Parcel, was ki anforcaable coarart;
ivecthadant il vharad the 576 mmellidin bresih of comirsal g agmnds thh Crty by atting
mdically new samdeds and e of mptact L and sy lying tham retreactnety ig LPA’s
chims. First, the SIC remeted she juary's oxphcit fimding of fact (e LPA bad perfbomed i

comracna) oblgmieas, creaning dosoesd & nuw fole of brw' b odddir 1o S thar LPA bed tot
anficiemly epiohlisexd o il that it had been ready, willmg, aod able (o perfiorm its part of the

coovrast 2 o AT Second we SAC concluded cha s 1 maner of e, LPA could nee

hoM privele puTies o b gt casdnd i breach of Gootied chamg bitkght Mgt g
poveretrw defecdam, mutimg thar ~a privare party musl be paniculely ansdwoud 1o camply”



. LPA Goodly patithesd the S0 fiw s rehiwing of 36 appeal, e Poition For
Rebeasing Laticr Som Coonsel for LPA (o We Honorbie Neten P Wéas, Chisf husikcs of it
SIC thane 10, 15798 (Exkiibit 14, but the S5 quickly decied Lhe Peislos Wihean cofvoidfit of
hdy 1, 1998 Sat Notkcs of Dealal of Patitkw for Rohawing, Labyrne Ploce dociaies v
Bodox Rafemiomeit Artority & Cliy of Bovion, Case No. S{C-¥T596 (Mms. fuly 1, 1998)
(Extibie 17). LPA simeqoenty petitiomod (e Sapreme Cagt of'the Uniled Ust= Fr g writ of

cotiormi, which potiliom the Qugreres Counl donied om March 1, 199, Ser Lafawetne Pioee
Assosites v Citr of Bazion, 119 5. Ct 1012 (1954} (ExhddL 18], Adtes cha Suprame Coun of
the Unised Sustes desied LPA's certiorai puliion, couned for the Chy publicly dectared than
“Iofe ve ghad sixpayiis win'i heve I puy abowt L1 nolion ie = Comoilfm deviioper thati

abvady madk a L of smaneg " ﬁqﬂu;?rﬁ{irghﬁ.&_g

HERALD, Mar. 3, 1959, & 29 (crmphasis addad) (Exhiba |9).
21, The sccloas mecounied b, bid o poeier detal below, MiaT 10 everal

breaches of Thapier 1A of M AFTA, inchading breeches of the Uinited Staies™ obligationa te
accond avestors of eaodw HAFTA Parry vl ursteenetie, i aceond atrvestiaiid of iinacpod
ﬂi!tﬁ:gginﬁiﬁlﬁl&gﬂii,g?!n
cqwable trmiment mid Adl prodecin md oy, ad L dlow exprogisistn of #0 vesment
of an lovemsr of snother NAFTA Poty coly For & public purpote, o & an-decrininncry Gada,
i mocordamce with due o of hw mod Deatioml v, W om paymend of full



cmpenalion. Jar NAFTA, Chager 11 {App. [} Speabialy, (1} the Maoatamerts taaary
mmanivanca of ki BRA fom the kgal comsequence of i coramercel ects, &1 set (beeh I
Sectico VI befow, is asompadde with nbarsaliomad Ww, and {2) the asblrasy ad capriciows
decizeon by the SIC 10 200 esde the Jury' 5 vordic for LPA, = alae 3t fsth im Sectios V] bedow,
connloveens & denfe) of ganics whhis 1hw asmulteg of 1bas scrin undies Lotermesions) Jew, paniculdy
mofr ix an agropoanon of MapdcV”s gropeTy nights it el daafom.

2. Mowder ims imaicred lois and damage 31 & rendt of these vanows breschs of the
Umied S1ases’ NAFTA nbligagon: and ka 00 Kirdher cocouwrss in e Uaned Suven” pudicid
sydemn 10 CONved) Lhe vaw 40w and Ay @vors kil Gnstitale the NAFTA breaches.
LPA iz @aeftye mtitad ki rove against the Uniied Stases umder NAFTA Chapter 11 for the
uooaghs deprmasios of (1) the jury's qwerd of 516 adilion i damages in both axorect and wn,
siach the mry aghitfully smd propetty desermaned wus due LPA for (he 8ity’s wad the BRA'S
improper action m demyag LPA i comnacnia) rghn ander ie Trigastie Agreesnet; {2) tha
thads requiired %0 pay Ror the proTacted frosecsuon of il claims againm 1he Cigy and i BRA
cver sty yeir ad eevert) fova; amd {) atevest oo all G (iwapoany.  Thre Maasure of Mondev's
dynages & owts o nod kecx tham 550,008,000, |

3. The Unised Scades |» dwecdy regpoasible for the sbove breaches of NAFTA on
ket twp bases. First, Articde 105 of NAFTA squires (e Uted Saaiss 16 oitiate that ils siste
sovemmens, inclufing Rsa pdichnes ind kegalenses, comply with ihe seamms of NAFTA. See
NAFTA, An. 105 {App. D) (“The Fata sall entew Ut 4ll eacattey mesnures ety in
ovder 1o giva effitct Lo Ik provisoes of this Agresment, axiuling (beir cheervaoce, excepc aa
oternise provided in (his Agreerem, by sste and provincal goveownets,”). Asticke |04, in
mhe aands sodifiee R the NAFTA Partiss the Sugmanam law primcpds ok & Sigte is

1%



resgantible b the acts of s conaliluem poliical subdvitons i icims sosmatiom) Lrw. Se¢
20 Suttonm of Aduragrathe dcnan, FLR. Doc, No. 10313 (1950), reprimted fn | NORTH
AMERCA FREE TRACE AGREDVEITTS. TREATY MATERIALS, Bookdee § (Occans 1994) (TAnkeis
199] reakey cowr Lhat catr provecal aad Jocal goveremrsr® fusd, ¥4 » pieta] reb, cosfor (o
the axtes obligations as Ihose appticabic 10 the dece covamnes' fedwrdd govenviems, aubyecy 10 1
e eadeptitnt ") RESTAVEMENT (THIRC) OF THE ROREXINY REALATWNS LAW o THE UNTED
STaT®é § 207 {1987) ("A Atk F xspougdic or oy vighdioo of i3 cbfigsticns coder
treswosiond fpw resulting fom ecoon o tisction by .. . (e govownen of uthomles of amy
poliical mbSvison of the pata . .. ")

I9.  Seccod by refutiay tt gram 2 writ of candoress and hevenBe K commect i ety
respect tha NAFTA Geacien Guao®ded hearin, [ha Sugiams Count of the Urdoad Scasest, an apasd
aonbey with dw Eaghdive ad (egidative Braaches of the Unjed States Goverasan, faded o
remedy thrae bredches of the prolettis effvded by Chagasr 1A ol NAFTA, thothy koving
the Unisod Seics daeaily mbic for them. See Letier ham US Trade Regresemadve Michee!
Famor v Congresaman Heary A Wauvwan (Sepr. 7, 1993), gprondad 7 [993 USCCAN.
MSE, 2042 (“Astcke 105 is idtmdad b mowme that (he federa) govervone | each of dw thres
NAFTA covves i Rally secwasblc for eqy siste o provexca) easww®m evoud by the
agramvan. . _ . ({1 maasa] iz the fedenl poveromen sl be held socouwnabic il carmoc secure
wae or povead) comgape with NAFTA obligations. ™).

25 The sudicubon of Mosbev' i chalms m dhs estvracion, claims thar anee procipaly
ot Of tre presace ad cVTOTET of 1 Maadmenis AMaL md the Jagropey 6ctions of the
Meuachadts dicary, oxattardy wall reguirs & thonougd apprecadan bw and umdarstamdimg of
the specic Acnel demend vadeiving the NdicRd prococde, ochuding Ll elomoren of Lhe

18-



Igdo &t of aamplgive oents ciating I Noadev's lape-talk conmcia) real e
devdiognery in the ity of Bonoa Tt locme the meaning ead cffeal of the Massaciunchzs et
and i procandmgs of e blegaciovostts judiciel nytoeit in Hheet proper il ety combext,
uerefore, this Hotice of Arbitetion schades i Sections ¥V wpd V1 below s subshutially more
chéiileod sabritwicoitd OF Lhab Bt Sl oulltih o det bagpal grounde upos which hosdliy's casne e
besed.

. FARTES TO THE ARBITRATHON

25. Mosdov (amsticed Lidl., the CaompAcwSa in this obaston, i+ 4 Joasly
beid corponuion ecrporacd under the agcBosble s of Ciowds {me App. A} and M3 iy
priacige phace of buxiness in Suatrad, Quebeg, Canuls  Mowdor @aorciom it OWharshp umd
avtrol of LFA wough it wholy owrod Mamachusens subsitianis Mondev USA. I
{Genera) Panses of LFA) aad The Salem Corporucioo (Limisod Parimer of LPA) Sev App. B.
Monder's sddress s us followy;

GMHOWUORE ¥ INTEENATWNAL LTI
Owe Weuoun Squate

Suive 600

Montrea), Quebec

Canade HIZ 2R?

2T The Unied Stedcs of Amercs, the Ropondae/Poty s Lhis acbarabon, 5 2
soveragn ke snd v Puty bo NAFTA.  For puposed of dispuies angagg mndéy NAFTA, ihe
Unstndd Stotes’ mddvess i3 &9 oMoy

Robert ] McCaonel. Esq
Execuane Direcsor (VEW
Ofk of e Laga) Advieer

0.5, Deparioent of Scatw
Room 3519
2201 C Svest, NW

Wuhingtoa, DC 20520
Jorw 30 Fodera] Begeder S8 AST (D 27, 1953} (App. B}

-] ?‘



ML AGCKEEMENT TO ARBITRATE

8 The mieval provisons aobodying the ageemend of the Clamant aad e
iﬂ%iﬁiﬁﬁ%[&&ﬂ?iﬁ&&&%!&nﬁ%
&B&-Iﬁ!ﬁnﬂﬂ!&lﬂiﬁﬂrﬂﬂuﬂ!ﬂggﬁi!?ﬁl:_f
1138 of MAFTA Ser App. . By submirsion of i Motics of Arbrsticn, de Clainant scoemis
EE;EE&EE%E%&E{.I%!EE
1121(00)e) oE NAFTA, speifinly aonsemts to wrintramon In sccordunce with i procmderts =t
om 0 NAFTA by mbmitting herewith dn NAFTA Amice 1121 Cowsam 18 Arbiiratos and
Waver of Odber Dinpuic Setdmmem Frocadures [(Aph F) Ad Gty perpoited by WAFTA fumick:
11213} Iguﬁmﬂnﬁﬁ%ﬁ%:u-hﬁnssﬂlﬂﬁﬂi&ﬂﬁiﬂ

Dispube Setfiermrt Procatoe divealy 1o ihe Unted St on Aspas 3|, 1995 Few Coriificate

of Bevice of NAFTA Articly 112] Comsemt to Asbarsion ssd Wgver of Other Dipute
Scttlement Proeodurcs (Aug. 11, 1599} (App. F)

29 Parsuse 1o MAFTA Ankche 1121¢ 1Xh), beab sioadev sad LPA walve rghm they
gggggg digguire 1 ol Sade tlrmint procedoe. The specific cortrme of
s waiver is ichased i the NAFTA Adicle 1121 Coment to Arbitraticn and Waiver of Other
%S%ggﬂgsgmulﬂﬂggtg
Uit Stpies o0 Augest 31, 1999, See ngra 1 5. Proof of proper sthorization to sign the
NAFTA Arccle [121 Comses bo Arbitraion and Wibver of Oty Dispate Scitemes Procedares,



Freo Trade Agrewnsn (NAFTA) [App. G). Repoatem schnonicigel recaipe of the Anucls
1119 MNotiee ah 1hw Ay il want sarverd, s &4 amd by Joser 1o Qlaimtadt ' conmite] daved June 11,

1999, Ser Loney rom Romdd 1. Betieoey, Assislar Legn) Adviser ¢ (mematicne) Cleims andt
Isvesrmetw Dispaacs, U153 Deparwnsne of Stare, 10 Chardst B, Brower of Whas £ Caz L1P
(e 11, 1999) (App. H)

il The wworond by thw Sy Gengal of ICSID 0f che Aghettadd 1o &ubvtd rhit
dispute 16 Lhe Addisoas) Facility, 49 requxired under AnEie d of the Additiam) Faglity Rulss, is
bereby requesiad and Lhe dae of such epprovu thall be augpiod when it beaymes sveiabie:

Iv. OFFEATOCONSILT
32. By kenter dued Moy 14, 1999 (App [), Claiman oOvrd 1o consdt and mgesiae

on (i cleam with Respondent, o3 suggested by Armcle 1118 of NAFTA. By lanmer of Jwoe 11,
1999 (Agp. H), Responderx schnow/edged recripa of 1his offee 10 coamdt 1l 4878d 10 10640 With
Cloars 't counsel 10 discuss 1he clalm. A mosimg botwera the Cliwa® ind v Respodex

vook plaz in Washiogon, DC o July 9, 1999 but Jid not ceast in 1 slewem.

Y. STATEMENY OF FACTS
A, Eveesm Givieg Rise s ¢ Tyl Court Presending

Ihe Tuicaniic Apresgant
3. Imihe ewly (9% uch of the Ciry of Doston’s centid auflowe Tolail erea was

bightad, docyig. and vecant A mubo of dilapidwnd, couted buldings wed Wachingion
Sireet dbectly sbwtting (i City’y core redall dimnict and w0 BF 3ouih; beyond the, the so-called

“Comd8 Zons” bowsad parecgrygby shops mml sbipledst jousts, md wiy & @agoct For
prosmution and drug vafBoking. To reverwe the decling of thic aren, 1be BRA coantived and



%iwﬂ?&iﬂcﬁgmﬂwﬁ%g%?guﬁv
Ler Triphrtie Agreamant, Anmre 1 (Exbibit 1) This initimcive inchedad redseslopuoest of 3
substaarial parcel of property 1o be keom a Lafictin Place, bownded by Wishimgton Sceet end

Bodford Sirest wnd edjscet to 1n existing Iordan biursh departmant more. Lo & U A A &
Aswwx |, 7 T30 Tha Tihim Reonews] Projerd sbo eacotipated addistons] paresia of gropery,
iacindhey the Anvani Puced jusl sowth of Lafivecte Ploec, sps parcel thad Included D Ciny.
owmed Huyward Flack Garage. Sor il o Asmta A The Clry dumiclithed tho garage i 1979,
Javing Uit Flinrwiid Pasioel vcsl

34,  Denpite tee subsisl cooponsc risks ssecatrd wigh & lage wale coovnaasl
%!zﬁ!ﬂﬂiﬂmﬁiiiﬂaﬂﬂln-geﬁgagnf
radveloprvesd comberpiated by the Urbas Ruasewsl Protedt On Ducembar 22, 1978, afler
%EEFG?EEEEEH_EE??EE&Q
comieroplited & devetopnssel (ot in b phase. Pt | ivolved Usk consToctios of fhree
rmjor companantd o Lafiyatie Place, (1} 8 large undergitnnd parkng g, ] a radtiieve)
reeadl mall comphex, {the Lafurrtir Place M) comected 1o the eaising Jorden Mursh depertmen
uuuuuuuuu {1he Honel Lalinre, lasar resamed Swissced Bosion). In Foxse

BRA b June 1579 sedking nuthorizaibon amd approval of the Lafapeite Ploce promec: bixer
Chaper 121A of she Musichnetty Geners] Lows  Chapier 1214 proasdss tax imcomiives o
gi%!ﬁ%i%%ﬁﬂukgg&iﬁu

-



it nod Liktdy iy bt tmineshiod by iba aordinary opwaiatumt af privice islavpiest, [ 18 Ryl akd
Dacigion on LEA'1 spplstion, the BRA fved that:

Thw gise of Lhe bligtasd area making up Lhe Projecy sse and the sanousnes

of the docay aud of Ih¢ dgrenad @name conditlost, Wprtde with e

4Axalw avi mbamdey wadEm of odjse popotey mmacTgily

Qe I lasgo-eaale developreca con 42 evene the sieady trend vorand

docay o0 k> provede 8 aufliciontly crodible eccnomic prasacs 1o encoTTRge

acalber ecale privane reviaakendon of sahagsahie run i taiind bmldngs md

Faf thase raasons 11 1t doumd cthat the Pvoyeds Asen in i bhighsed gpats and
dacidert aras witen the maming of Chapter 1214, 31 asvandsd. X
unlinly doxi Lhe ¢comdititat will be ramediey by the odnary operations of
- )
The project ™ill provide substensd flaanclal reum (o the City of
Repord =l Decioon on e Clapter 1204 Applicaton of Lt Fisca Asocobey, W T3
(Sept & 1979), SJC Record Appendix (vol S), wt AIT52, 1797-98 (Exgbit 20). The BRA
Board of Ouecrars sdopeed (he Repat and Disoe on September &, 1579, thercdy guumg
Chapeee 121A stesus 10 Ut Lafiyetia Place praqecr.  FoBowdng thit decvaion, LP A ereered Lacs &
Regrhirory Agetretot”™ with Lt BRA, ax coguirad by Sectron L3C of Chapeer EXLA, 24 wall an
ph ayeememl with the City gpecifiing the papenesls bp be mpde = heu of oo aod other
Sscanenty, 1 comongiaad by Sectice $A of Chaganr 1214 (1 “Section A Conraa"}.

M. I seandance wih the tomg of e Tripstir Agresmant, LFA purchated the
LaRyeste Place pascel 0o Qcidber |2, |75 and therealber began cocsDuction of the Phase | rezail
all, heaitl atd, whes e City sould nod do & itself, (he anfiogous) paking garase. Moofev
alve creased Lafuyecss Place Purking Ascocimes (MLFPA™), 3 escood qpecial purpoes vehicle, o

cpenie the undogowd parkimg gange. o May 1581 Mondev cued LPPA 1o ower o &



oaitten bepse with 1he Cay i gave LIPA th: righi to apérase the pasting paage for 40 yeany
ithe “Cwridag Gangs Lerse™)

Thee Havrveasl Faredl Outiss
17. Scolicn 602 of rhe Tripartas Agreeman wie cricisd o LPA. D gracted LM an

opsion (o acquire Lba Hayoand Parcel, o piecr: of propenty adjscent o ond ust south of the
Lafwyrive Fiace parel  After compherion of Mhana | of the developmas proyece, LA mendid
1t the Haytrard Farcel i the oo for tha e ion of sh offie Lwet caniphic and # Eopod
dmchin departevil Mol v be plipscilly cosmecaed to tha Lafmtie Flaas Mill. The ity abo
ghamned 1o Tasid nhore unhwgrous paricng st ihe Huyvanyd Prroel. The: sccend depariment g0
v 10 complimest the Jordes harsh depantwm more wready coomcniad 0 Lafaycite Flacs oo
tha oppoaie (namth) side of the mall and war sn sssntial chmom of the cralie prajest e e
EEEEE Lallrveate Plwce hiall oo gerrace sk Mveu sadtwisal 10 He Grancial moconts.
It additcn, wibour sk $86ANE diguaruniait Lot o K Pwh sl Lhe ol Bid o “Died side™ U
grendly pbymacied i oatwral fow of pedesiin ipffc io md thrqugh the mmll comphkex wd
theretry undermines) the mall’s e

16, As prowided in Section #.02 of te Triparvie Agretroeol, the Huyoard Farcel
Dption gree LPA ~the sade and accitive right and optios” 1o parciass the Hayward Farcel. 1o a
1922 amcodvent 1o the Tvipenite Agrecment, she paniics slso sgreed Mat vpon LPA'F coacis of

Chy 1o sell” e Haywwd Pucel e Second Supplemental Agreanant and Amendeess 1o tw
Trigurtite Agresttad (Fab. 26, 1982), M Rectnd Appesedic. {vel. 6), o AECIE (Exiibit |-B).
The aqrtion ngresrmont in Scctien 802 aleo gave LEA & uwe-year "opaian period” withis which 1
oxoysiae i rights from the date mpon which the City gnve ootice of B deciaion whesher it would

Cr



create wbwnrfacs parkiog 80 vt Hayward Parcel. This eftteymor opion peviod began io Ruh 08
Owceraber 16, 1983 when the City, by & fetver writian by the Chainngn of the Cuy's Real Fropernty
Boed, wtifled LPA that, rulject 1o coris daingencles, i had duemined o buid
undergronnd parking gumge o the Huyswd Pard. See Letter froam Ocrwasd P, Shadrawry, It
Ceusmootr of the Clov'a Real Propany Departcess amt Chatinman of tbe Chy"s Real Propenty
Bowmd, 0 LPA (De. 16, 1983), SiC Record Appendin (wal. 6], &t AJOAT {Exhibnl 2} LPA
%Eﬂ&iﬁﬂﬂiﬂ.?iﬂ#ﬂ?iﬁniﬂ?.i%ﬁ;ﬂo&a
Sectoo & 2 of the Tripartiex Agreemant Ses ki

39, Lodar O warms of 1 Fayward Parced Opiion, LPA wak 10 exencise fts opticrn, if
at all, by actifying tha Clty within the throspear optics perind that i detred 10 purclii the
Hurwnd Parcel. Ulpow msch octtificatiom the Cily wos cbtigated 1o sl the parced at 1 price 1o be
R ablished by v formmls abs 1eid o i Section 642 of the Tripmtile Agreement Thin fwwmala
steled thal;

The parchase price 16 b peid Tamoundir il i subeurfece rghts are
Tenaloed by i Cityr, ba oue-half [Z) of the Buir e vahiss Sowe by
such apyrainl phot oo half {172} of e increass, i Ay, in tech valees 24
the cbalt o9 thes erntiructinn of the Public improvebenit and de Project’

The “mppititals™ chiml b thid foffouka ceasitted of (1) 1978 apprraials of Wbt warious patals of
gropory making op the Horaurd Farcel (Le-, Parceks D-1 1o Dt pad cerymn wir rights oyer Mew

T Gectiom 607 o te Toplsut Agreamnl called for 2 different formaka i (e vt that te Cify chosn
mil i N K dobeeiice ngh i Dm Peoperty. Thi sbove SRumiell i o 300 icabie privviios,
hoaevey, bncamue by iy Decornber 15, 1957 deter the City matified LA it i way popinmg the
sotwusfacy righti. The alrzitive foremils s ar followe

The prcrckonta ez 30 be icd hereunder idall, i ietimrfich Hghts o e hihimed
by e City, be e iy markor viiues shovm by 2uch appmumle phis onc-hedf {171]
of te cvawe, i =y, ook e 1 de ol of coostruation of the Foblic

Teeagwcrvimrns. duied e Frojact
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Esax Svea, o9 drpribed im Foomoix 4), ad (2] wa “wiey appraiul” of the Haywerd Percel (b
wad Ip sccousd for 1he @cresse I valoer caused by LPA's Fluse | devdiopiiett and Qigy
ey 1o tee arem. A4 dhe tipes of the Trpertite Agreement, the City bad dbeady odaamesd
pprvah of Paced D- | and D-2 . tad 7T otvaiowd am appraisal of Prreel D3 u 1979, Ap the Oity
laver conceded i whal Sowevew, il aevir 4id the 1978 sppetitly For Parad D4 and Mew Fasex
Strect, mor did o ever yndorindeg (b "afier agpreed” Becaary (e compiae 1he Rvenda The
Cley’s Qiusc (0 act Wi mevvesd achity by Lhe Flyws Ackisisetsalon s couchesoo thal 0 was 10
oages in (be Clry"s fuchieis] selllatasivit (o self tha Hrywar] Purge o LPA 3l the sgroed wpoo
forvauds price.

LIA Exwrcivcs (s Hexward Farcel Optica
40. Beivwt cvevating the Hoyward Pael Optioa, LPA meeded in cosplae sevon)

imgovure groject ks Fe, it gy comploed W cotmponcis of Phese 1 the Lufipyeits
Place Gamge opemed i ety 1984, the Lafuyenw Pisce Mall opancd in bue 1534, and 1ba Hosd
Lalyers opemed in carly 15997 The 1ot com of compheany this firsr phase of the projec was
sppreximarsly $175,000,000. Second, m am ongoing series of mretings betworm 1064 uxd 1985,
LPA met wilh the BRA te presest wad Jiscuss its plos for Phare Tl of the project  In these
owting, LPA candidly Giseasmd the beight. danshy, aod scope of 7a iczendsd developmant and
comde Subethuionk negardity tha propet’s evinsomenial pupact, mchaking severy) imSic, vind

T AR rcquited by Sccmon 48 of e Trpanio Agreemenl the BRA ewosd 3 Camtificiiy of Compietios
Ker Phwsc | of Ui deveigpmers i Rouxbo 1745

il



2 coarymgiment oo Fedomied Degaurtment Stones (paremt of Shxningrale’s Departraest, Sicores)
[n April 1996 10 boczse 1 B lopmingdabe's more b cha 160000 aquare foat, sultikerel dputoxs
sore g thet LA s plictsng e Moo 1. Thiis cxtanitcnind waet of Al iilug sgEficesce
becanss, aa LPA's project manager instifled ot trial, “faafty, nfley ull thast years, wr hid beea able
ta End the second daparimness Mol meedtd Ip maka the whold shopping canter work ™ Trial
Trwswcript Dey 2. SIC Revord Appendis (vol 14), ot A2754 (Exllbit 21},

Al Afer socsrig s ol comminwess Bom Bloomingdale's, LPA Rl conbdov
ot Phasn 10 of the propect coubl b iceansliully conptroed, by insuring t succts of the
antife prasit. Accaedingly, v buly 2, 1086, mare shan five sl baftra tha acparation of U
(e yrsr optioo period, LPA exmrised ix Hywowd Paroel Dption in acavdance with $actics
maﬂﬁngiﬂn}ﬂﬁaspiﬂgﬁoﬁi,uigggn%ﬁ
Board this it “hereby exercises the: oprice granced” LEA by th Tripariie Apaamsat 1 pureht®e
e Moyward Pwoel  Ser Letter fom 1. Rocke Ramsen, Presdem of Mondev Mams., Geosn
Purtnar of LPA. tv ). Bowasd B, Comwnissionas of Lhe City"s Waal Froperry Depanoownd (fuly
* 1586), SIC Aemrd Agped (vid. 6}, al A 1063 (Exiadst 3)

42 LPA"L exercise of the Hoywand Parcet Option tniggered sevord) City obigations
mder Section .02 of tha Tripantw Agrerers. Foe, the ity elll ceeded 10 choadn apprasal
reflecting \he [9T8 fair mirks valae of Parcel D4 and the wir righty over New Expex e,
spprmicas $t hud agrnd in v Tripanies Agretsant 1o chesn “fortwich *  Sacond, the: Clry
sscded 1o ohbtmn the oanent Fir maket vakue eppaaml for the Hiyvard Farcd w0 ety tha
“wfcr” perticets of L grisfchess price Rl g&%%l?n&i&#
vahoe o tbe Hawward Parcel, she Ciry bad 1o emablith vhe fioal dimeasionn of the parcel dee 1o Lee
foet Lhat ene boomdary had been wfecind by the bying out of Avewse de Lafuyeite mfber the
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coactyson of tha Trpetis Apvemam. At desalied balow, Wgwoar, the City refised
parfir thess caotrectual cbigations and thareby wroagiully prevested LP A from coraplesing ks
purchar: of te Heywid Poeal
Tl Clov aped the BEA Obaytrcd Pt £ of the Projesi

4] By the gud1Mly sconomic conditiom i the Tty bhad gresdy moproved and
downiown property values hed increseed draminleally.  Deund Ry downcows office mad
pvadd pace eplodes wd devebpod war eanpeing firedy R the right lo purmee
dovaicpne® rodeie in md soumd (e doveTUom 1clail wres. [ these aremmsteezs, the BRA
vl shie 10 »edd exXTordingy Whotade over, Ind 0 obecin Proersd CORCTRIDT rom,
devdops: whe recognioed (et the BRA's Gaseions eould males o brask tham and (veir pooyect
propax®®. Furthw, the Nghly potiicd natem of 1w City’t and the ERA " opersthon requned
devadopers o g0 oud of thair way w0 excomwnodar 3d dofis i the BRA in mier (o s0asv
sy BRA spamval of they developnst plans sad theredy svird costly debuys

&4 In 1935 the City's recandy dened Mayar, Reymond L. Fyroy, sppoimcd tephwe
F. Coyle o b+ e BRA's 0w Evecmtive Owecsoc. In \his poshson My, Ceyte hkad broed
dpaeton over the HRA™ egende and souid oot a gwt denl of W adofey over
develcpvoen i the City vithow formal action by the BRA Board of Directora As Magor Flynn
tuer candidly ecknowiedgad, e had dalagnied Lhe iy s renpandadiiny e devéopmen ganevally
# BRA Executnve Dwector Coyke and ha was coniend 1o Jet “Mr. Coyle wct ua be saw fit."
Uipalation, SIC Rosond Appendx (vol. 5), al ASUS—909 (Extibit 22). Sooe afier Mr. Coyde
atairwed 1be Mucasive Direcianhlp of e BRA, he concleded thet tha kesves of 1ha Hsywand
Parcel Option, the Prkicg Gage Lesse, 8ad the S¢¢tioco 64 Camnct wore (00 favorebide W
(PA ad decided 1hie the Gty shvmid not RUET s coanracrusl obhgations 1o LPA waliat 1FA

Dl



price wax joo cheap™ wul that he voutsd i cheige dhe deof sowr & i the vidury in
IPEL" Toal Trascrign Dey 1, $JC Racand Appendix (vol. (3, ot AZ4TH [emplonlys akdad)

{Exdiba 23).

43 As deswived in prowcey detedt below, when LPA insimed oo e sdghta s ihe
Huywand Farcel a1 agreed upen (o the Triparms Agrienveid Exsoutive Ofreaoe ol sl bit
szl begpip 2 Jabdorste Comtmpaigy b dabay wmd oleriruct the oppvove) of Phass U by ingwopsaty
and g bad il evercizicy the BRA'E uperviny costrl over projedd appwivih.  Ln feegponasr,
Mr. Ranocm Witiemacly sought snd was scconded 2 mesting with Mayor Py in wikich he
capluincd his balicf thes the scrioaa of Execurive Director Covie end his anff were joopasdicng
the moccavhil tuplecnerewbon of Prers 1. This did oo resud i any changs i 1 BRA
cmdies, boveve, xid when Execunve Directar Lopde learned of Mr. Raman's mesing with
Mayiic Ry he bécamies adgry md pocionally affceried, brosgealy wittetg M. st oM L
deal wilh 8xyor Flynm again beonuae; “Next fime you go around me you mon'L be buslchmg o
Boaton vywors. 1 look alter dwalopment, mor o Meyor” Trel Trnscript Dey 1, 5K Record
Appendic tvml. 131, uf ATETS—TT [Exhitin 231

#6,  Thoreafier the BRA and the Ciy contiuxd (0 work diligently 10 obytruct and
defny tha epproved of Hie diwelaptishit Wrgprans B Fhade 11 of she Lalwyares Phivd profic? i i
a0 oot LPA oio payimg 8 subrtustially prester pracs Rof the Hrd Pares! than that
wipioh kid bédn sookachoalhy dpieed. At an eoiple, LA i aschiscis wif |0 crrfohattamit neel

repahl ey with the BRA {af lexsr Ave Bene within the firk towe receahs off 1957 19 dipussr the
deails of LPA"s devign For the Phise [T doveiopmeesl, which design specafically mchpizd plam for



& J10-330 foen. olfss wower o the Haywad Parcel. Dating o of st asnesmnga the BRLA aaff
continually exprersed aupport for LAy pien mod mever once suggssited Lt the ropooed office
Lirewts” wan o Bgh. Inchoail 0 & Barch 19, 1957 maming. Be DRA cxpeesly confimnad LEA '
pham For 3 300,000 squpe foot, 310=130 foot office tower. . Noar@®deas tha BRLA wstified LFA
in Apnl 1947 thal 0 had pleced tea Huyyward Parcd in 1 oredy crested City budding zows thac
Bt byikding heaghar b0 155 oo, Thit wis il tapechally sypregesisn tuim of svinby, ool ewly
Bacoust LFA bad slresiy expenied conpdonbie tne ad cxpeme in developmg it Phasc 11 plans
tn lght of ke oumerouwe @cings with Ut BRLA, bt dso because ks than one blatk from ihe
Hyyward Parcsd 1be BRA created a siparace bulbling sooe In widch €00 (o bulldings were
prxianind.

d7 LPA thateidbs iueited diol il BR A reviee the néw tosurg btuddiced in allaw
the Heyvard Farca 1o be echafed in the pfiacml zomr in which highar bouidigs were pemitsed
The BRA refused, snd over the sont fix mearths repestedly advised LPA that (PA sould have o
revise Jto Fhese [T developmene plane o conform 0 the 155 food heght onton.  Then in
Novewhss 1957 iha BRA abwoplly changard et onch agaln and suggsmed to LPA, n iwo
Sepanee mectimgs, that ¥ roght be pogiie aiter all fir the Hoywind §4008) © dectinmodslt n
office rwer moaeding the |55 fooc Mgl restmiction.  The BLA lrter emade it chemr. homever,

woch a builiisg unieia LPA edbendoned ita righe (o parchase the Hyyward Poroed ol tiee Tripartitc
Agreament formookh prca wod stiiead ipreed 1o pigy the Caty the kgher, cuvesr nekikn valoe of

Lhet PPereirTy.
43  The BRA sk used W9 MpeTYDOTY power ovey ibe desgn covew groceys i ethey
ways in m eyl 10 Hpesats Gaencla) concrslans Bom LPA. Stanbes i the awatse of 1985,

o



E:i&%gﬁgigﬁé%giggﬁ
MNovesher 1925 LFA prasamad 10 the BRA the resubs af waific enginecing studics that i had
corysisicoed ot i3 gwo mpenes  Ou Relmuary 24, 1986 LFA ot the BRA Gve illevmtive
e cireulation pevterns that had been prapared by LPA's inflic cossudant and uwn praserted
Anbher raffc pchiions M 3 March 11, 1986 meedng with the BRA. Instmd of negxoding ks
these Ay trefic sthudics, the BRA proposcd ioteed 3 the March | ), [996 mecting thal LPA
%E-iggﬂglin&!!&.ﬂlim;%&tﬁiﬂ
ergrimimiieh LPA began prepasiag foe [0 per in the etsdy, bot thew did oot hasr back froen the
BRA rgarfing the Fabimm tudy fr aver u your. Dusing this year, LPA repemiad@y couthcied md
met with the BRA 1o wge Fosres on the sudy, noting that the delay drely difictad it abilisy
to comciude the design snd planaiag for Phas 11,

4. Igmoring bodh il oun deloy aad LPA's previeusty mbmiticd shedics, the BRA
arowe 15 LPA co Aprll 22, 1997 1o indicue tul the BRA now requared rubminsien and Rppvl
of, aroug other Uigs, & ErimiponLrinn access plin and sddie el vafbie amalysas. Foc its part,
the City ¢riayed even furthes, warting warti) Ny 6, 1987, & fill two years wfker 1ve BRA and LPA
hsd B3t Gamsd valic issucs in the wamer of L9683, before ihe City's Trfbic Divisen faaly
ixused it ranspenAtion sczsss plae ecope of work for Phace Il This plae, howrver, meroly a0l
the pavIEten for & Asthes evalnation of traffic eadies tha) LPA sould need to compisn. A
§§§§!3E5?=§Eg%=i=!ﬂ_§.
Eggﬁggbisiﬁi.ﬁwggﬁngi%gﬁﬂﬁ
putpaned ogrinsios due of i syward Farcal Opdeo.

5% The most &t action by e Oty 1o delay LPA's sequisition of tbe Hamrd
?&Egglgﬂiﬂgmhirg..%g

Boa' S



%EEEEEEE%?%%viE
roquired by Seciion 6.02 of the Tripystilc Agreraent. b i Tuly 2, IoRG Measr Eoaciceg the
%ﬂﬁiﬂiﬂ.nﬁhiiggii-igig.
sdhc couMd oo, Afier heiring mying éom the City fioc tvr dhres ncaidbe, LPA Wl agam 0a
g_m.iggiiisﬁﬁihﬁiﬁﬂﬂ_uga

louis po LEA. Funber, bcagh L Tripaniee Agreerves did bo1 comdimion the paochase and sale
of the Hyward Rareel oa cotipittion of ih: Plaun 11 et e proctis, (e Cky csvenheien

Mopaty Board™s luly Hﬁuahlg%iqmi%_ﬂifi
!%.Igmiiﬁi_ﬁgﬁﬁgﬂﬁ
Chaiman 1o obgin the wnlioished appodal, Ue Rl Propery Board ook 0o action wmil
Octeber LSET {16 monts aftet LEA mosttind it enicm), when it Enally began to sobiclt bide (o
apyraiads of the Hinywand Parced’s iban cames valuo . This solcilation, Sovwcves, did not ewiudo
dhe | 578 apprainsis For Parcel Ded e Hew Epex Slect Dne mosth Laiar, the City sbnopily and
withoe motk or avplanatica to LPA abandonsd i cantuive o 1o compiete the eppratse)

process and narver took it up B



52 Juut o it Ciry ralivod 1o obialh e tacrtny apbraiaalc, it also oakiised to dedlae
the final dimcnsions of U Heyward Paeel  lndeed, not oaly did Ui City Bl %0 ach om these
requiranam_ bl LPA aito hemned in eaty 1947 1hin ha Cliy's Trepeaion Dvpareoes md
propeaed & phn ko Toule @ eew seet teough the maldle of the Hayonrd Paced, p pene 1kw
blalandy ignomd LPA's vesicd righes in i criire Hoywwd Pacel,  Morsover, the proposal
droct emudd kave cut the parced mio two anala bee, omber of wikd would byve
axywardicd the popead Bloomingdske's Ocpmtment Sworz. Both the City wnd the BRA
wwe well ewvwe thel ¢ rosd rwaring trough the middie of the Hgyeard Preed wonld bewe
deyoyed e moperty's velue i LPA. Buves BRA Busustive Dicavor Coyie weqtificd tha “you
can'l put 2 caad With 904001 dimowinws or 30Jocn dewnsions through (e middie [of the
tayward PucE], goung diganally, acrous a developsnam tise and Kl budd. " adding alzo tha -1
don't befene e prenoeet [1o thd ipance] wondd be vishle econoesically.” Tl Traripl Doy
1, STC Resoct Appendix [vl. D6}, sl A44S], Adidsd (Exdidit 34) Coyle alpo lestified that &vem
e had becn cocerocd ehard the Trwisponstico Depurtwnsd's plaa fecmae e resdized at iy
would oot B pwiee® i bald L depanmen nom “with & rosd gomg (Wough B becevse the
road would hive a $50efiid dlinoscon asd thil would G 00 A" pAfMenan "' SOt
surdpmicly the i pach circumsdences “the Jeseigpmenl i dead ™ Depositinn of BRA Exanirtive
Darector Stephan F. Coyle, st 200-203 (Aug 31, 1954) {Exabh 251,

Amandesens 09 (b Barxard Prece] Dpgics

$3.  loicad of worting (o fulRll the Coy's cmtracinel ohligmiond ctlating ko the
Waywand Parcel 1he Cloy deraanded 1that LPA agres io i definze deadling fioc Lhe dosmp oa Lhe
Heyovwd Pweoel asing toaeh the BRA Gecastive Divocior thet it would not alow LA w0
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diselop Phacs 1T usbeces it ngrend o cha sew deadiies " ALt nerwe i, 1 Ciy and the BRA
promiacd thet they would work in good Gith 1o concliets the clraleg within tha Bew perod.
Bedstrvineg char Ui agroamemsl wia the oaly way 10 seoure the ocoporsizon of il Cine sod the ORA
in mchieving the Fhuee 11 chtvaloyrioen:, s ob e afR0et to eoushllah & deflaie der et For tha City
Fompdly b act oo s obigaiion W conclode: 4 dong,. LPA sgreed (o Ues proposd sed the panics
wowsied tha Third Supphemestal Agresmwnd and Amtrediness 16 the Trigarties Agteanied dated
Dober 29, 1557, Thin Mt etrabithed Muchy 1, 1989 a3 the doyfline for te Gesing on
the Hpyrword Fargzd, nd it st prigneadedt R the posibifsty of mm extemagy beyond thal dete o (e
City or the ERA fiiled (o work i good fith with LPA (0 conchade she Gorimg. In pertinent pan,
tha amendment sitered Section 6,02 of e T nipartee Agrarment Lo read s fiolbow

hrking hin ol octatred by Lmmary 1, uﬁ.ilrunluﬁ#n:&ff
Asrtkarity xhaF fa¥ ts work in goed failk with thr Develnper drrmgh Sre
derign revipw prooesy G canelaels 3 cladeg.

Thod Supyartenial Agrearidnt shd Amendmant it the Tripartis Ajphsidvent (T 29, 1967}, SIC
Record Appemdix (val. T), i Al 120 {emphasis sdded) (Extlsl 1<)

City and the HEA sepkiciad thalt explicit good fith comasinetss 10 by no more thes emply
reczone. A i clear fromn the ofscial minsies of te Septesnber 25, 1987 meeting of the Coy’s
Pl Froperry Basrd U Chry and she BRA pelvasely vidwad the psendesant 22 “sodatly [0 the
Ciny*n firvor amd in fact wokd Fee the City to dspese oF the pancel 1o moiber drorapment ity

Prore! ol 1 Caty sobiucillly comspleed U sledTRAOGES Piiriiig: il Uol W lididedisd &0 Daikd
af et Hivwnrd Parcel. By il 1957, howevey, dhe City had done moxbing sonand such comsiyuction



il Lafyctic Plage Anncaley woe ungbie 10 perform astisfacionly within tha optioo persod ™
Miress of 1ha City's Real Moperty Bawd Mesting of 25 Separsber 1987, m 1, SIC Resord
Appendix (vol. B, sl A11T6 (Exhbet 26) What was further kefl unstaled m these ekt stes wag
tha whether LPA perforecd “misfhaonly™ wad 2 suljecive doclice realag thiefy with the
m.mmmnwmmuamﬁﬁNmmmm
BRA 10 oltuin the axesxpry dengn raview approval foc Phase IT the BRA continued 16 ddty (he
prosets and 10 refuee s @EVova) wilhons pustificarine

55. It also became locredsimyly evidew that (he City would oover makn any effort i
crovey the Ewyward fced Iv LPA & the forouh prioe called for by Sectice 602 of Ik
Tripariste Agrersoosl. I fact, m & Januay 12, 1998 ovesticg of the City's Res| Propety Boerd,
the Boand made i cxpress deinon 10 Bandan e Tripandis Agreemem oblgations and 13 reject
the lormads price Bor tho Hayse Parcal it onder I obesin itiead he owch g carremi
wxrbot valua of The Jropevy. See Mmaes of the City's Rasl Pogevy Baod Madicg of 12
Tamuary 1988, &t J, S)C Recovd Agpettic (vl 18), m AIBTS, IB7S (Wohido 4) {notimg the
Botrd'a Lericn ‘W reccive e faiy marker voine for the Harward Pwcel (shandonivg 1be
Trihacrsise fmiii o)) (a0pbats #dded). The City, in gther wvords, willfuly chose 16 redagai ity
conuacus obfipairms, agery undeTiaiecn 8 decads sarlimr oden Bl wes deapeTEic for 4 masaive
afutos of privae NvesMem i 1 Aendown s of the cove conral reall distics, whide iy
setamxdy cpatiatrd thn huge isvesimesl of GBme ind fmancs) csoosees (mi LPA had
expandsd i tha il poRwennes of it cowtachal) otlgruons

T Preped Campess Saly
$6. Ay Mondev became rengned 1o tha fvct thaw 1w BRA and tha City woudd ecetiase

0 prevert I PA fom puochating U Heywadd Rarcd and cgopleting (b Phase 11 developement, n

-rj]r



bégan b obetit opodsls telstisg 4p the Lafarette Place project Bym the Crompesn
Cowpantion, 1 Crandie ~ailing sd developmet congiomo®s with (L tht Gee) eoermous
derzigpre apefieets and sttrw to capital. Campesn had recartly scquiced Adlisd Qigres, the
parem cf Jorde Massh, snd eround Usis ime aiso became the ownar of Fedoaied Deprenme
Nore, the parear of Blanmmingdals's L xmpwsin: witinlly appraachnd Moddev's Craswoan, M.
Ramen, iv dboutt pattidle forws of cocporetion detween LA md Jorden bMamsh, but i thea
decided that ecpscteon of the cacke LaBys0e Place praject wouMd be prefvable. G the
dtfexlty that LPA wan having with i BRA and the City, and 1ha inibadity il BRA Exzoptnm
Oreass Coytt had exptestyd payomfly, Mondev cmchuded that it woud be i doth ity bext
@lorexy pnd (e Gty't o ol TPA'S Aghty in the proje W Cowpay @ 11 W owbk the
aoecfl copl®@on of the Lafsyede Place project.  Accordisgly, i Novesber 1547 Mondev
@ Canpew 7cached xn agreemem bor Lhe tale 10 Campean of LPA'S inscrests in it Tripartite
Agreeascn, nSuding t Haywerd Parcel Optice.™

57,  Calipedel could s porchase [FA "y irtew=tfs in Lhe progecs, homprint, withosd the
sy of the HRA becness 1l projecl bed recenved Chapter L2TA shmhg, g desardbed gbove w
parngraph 35 Accordiegly, sfier dlscussng the prapessd ssle aih BRA Beccuthe Dnenor
Covle, on Decanber 4, 1987 LPA tnd Campeny prormgly otristied & fonal application o the
mectary BEA spproval, Crrem Carnpasa's Isocal pover i development sxperiencs ot (ha
tivw, =i vl At tha poajen s loog sl Ssecesshiuf hsticy (LPA Mid coophmed Phase | tuccetthly
@ore 1han two yeun beftvel, such approve) ehauld Bave bees rowtine  Indocd, 1 Occember 17,

M The corme of e propand min providnd e e $8% milkion parchese prce: $34 4 milkion in cash 4ad
e toham n socayption o peojadt dedt The poposd mhie ki Cespas was 1 disten ke thet
would ot hin betn profivedic for Mundev pives kA OWR 1A CEOWCE 3 DS pegpedd by thM tene

i



1987 BRA unff arnrandie 10 BRA Exacmive Oersoc Coyle. preparad sl & roview of the
vanafks applicetion snd apperting dooeenm, wpeciblly noted Caspasw’s Qualibabions ed
rananedn’ ki1 e BRA Hoard epprove the applcaion  Moceover, becaune of the tine
peositivencsd of tis major res] extaie devedopoesd Tusaction, Yoth LPA ad Campasy mude
numanou requenc R wa expedited BRA Board vole ca the applcstion for epproval

SE.  Thu BRA fxstrtive Dicdor @ovaml Noweves, 1o Gwwt the (masly
applcsion Bxmoufive Director Coyle made 3 deliborste decision 1o bl BRA Bownd
coatlderstion of the spplcaivn by Bdling »baa good cause 1o place the applicubon on the BRA,
Boand's agands M aay tims daring e lellowang o datths.  As & fesolt, e BRA Baed never
voord e whethe 16 approve Lt bntfer agplioten.  Ou behalf of Lhe City, Exnastive Direaoe
Coyke siao stbal foc publication om December 1), 1987 thad dhe BRA would mot spprowe 1
pphcation e LPA rongatisad the Trpatre Agreoment and made other econemic
coocesnons (bt ol oar aot digaed w maks.  Thue, Rir examgle, Executive Dwesdor Covie
caidd chat befdre the Ciry wouldd appeove Lhe vaashiy of tha progecs 16 Camnpssu, R wanaad “to
recmve & swarhe! rule arywisifon gepaaD for the adjacem bot [i.c., the Hayvard Parcel], Gage
and x pIFIMITL on Wy W oo Ind pesatly | bew kesic sgcemen) for the aly-owaed
pokmg garag." Miched K. Frishy, Mew Lafpene doal asited: Cly ot asere ftr afasen i,
MA@ v jax payeercts, BAasVON (RO, Dec. 10, 1587 &t 6] {eswphass added) (Eghubat 5).

' reorege appeer) of the caneler was neoded xciet e Lad o Miace Mall could Bt e aoapd
cffcoively Wiy the wale wms publicly emounced and whilks the ol egphicahor wx peadiag  Ar
LPA"s prjet) comaget Mastifed a1 irial, “You cmot Tove a big ship e fr \ARYy@S Flae phege [
£ wBNT — Yo § TN, L weO-Ociecd manct a8 witwu! camgraxas basially. . . .
(Wton axybedy madning decions v hag lng.” Tnal Tamscript Duy 3, S/C Recod Agpeadic
{(wal. L3k &t A2065 (It I7)

35



Noting it (be Gir marit vates of the Heyewd Parel vas gy millices of tllany lghey Ymn
e grice caleulsind under the Tripwtse Agresmems forswla, Execetive Dirscior Coyle baoaly
asted father thet the Agmement “mut be chenged K wils sl 4 o tiwer wiien the ciy wez
beggiag dnd the developars pox & piod deal v it was & 1978 deal” L (emphits sdded),
Aoty City oficat ssed that the Tripatie Agremos “win made in 1972 s & docs nod
%g.-iﬂninﬁ=nggsgﬁou&liiﬁtgd
caestiear” daal 72 Them, Iy o direct comvenmtion with Mr. Riod, Exarmiivs Direcsor Coye
igiiiﬁigg#;qiaﬁ:l-?&?
A tand And T den'i wast yom fo toko Gl et prof¥s wmd rci beck 40 Cammda witk " Trid
Tramscripr Duy 4, S$IC Racord Appasdh: (val. 164, ar AD 135 {emphasis edded) et &),

59. ggwi.ggli.géig
commtsants ad shigationd i LPA ouasied i the Tripatie Agnvraslt, Lhe Secton GA
Comrect. and the Parinng Camge: Lesye. The depmpnis ignoseg that theye coninity, anclsgey =
u«!«.aauiiﬂuﬁp—fu&giESEHiﬂ%?
%ﬂ-ﬂwﬁ:ggiﬁﬁﬁliiigirﬁr-g
doveoper. They il [goted (e et and suburastial rigks tut LPA had beee willing 10
sboulder, 5p el as LPA"y mubrpipntigl inveaimem wad cperaing omes on e project bo that date
Esdvo!_lﬂl-iunslo—ﬂ[&tnﬂirsﬂ;mﬁﬂnﬁnﬁnﬂio@#i
%ﬂ@ﬂﬂmﬁiiﬂ#ﬂ.iﬂﬂﬂﬂﬁiﬂnﬂ#?ﬂiﬁg%ﬁus
iﬁnaigiﬂiﬁiﬂngﬁﬂnﬂiE%ﬂﬁ
Ezﬁ:ﬁﬁﬂiﬂ-ﬁﬂ!g#n&_uﬂt%mﬂaﬂgg
froa the projact thin thow 1o wiich # vy comtracnally ensithed.
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61. Al coschrding kr kaw whh LPA, Caspamu prompdly oviaanced it owa
developreon plan Qlled the “Bongn Coding Pigact,™ whith adcomganiad L PA's Phase H plars
for a deparvoest stese od oflee icwver pa the Haywaod Percel and s qalied for n etnalding of
e Cafwyotss Place Mall, & rebuliding of L Jordan Massh sbore, and the corstuctios of a tew
office tomer gbove the Jadm Mesh siore  The BRA cxpressed thowg pubilc agport For 1he
Bomat Cretiid Propc: and octvly svowged Quepssy 0 purmde and dercalos bt
G@PGAG Sevidopuuent program, which was are daa twics 1h ki af LPA't progassd Plase 11
devedogmen,

§1.  Cangeow could not begin cooation of the Bonon Covsg Praject, Rowoar,
sithovt first ecquwias (e Hywawd Pacd from the City sad siso baving s propossd desge
aqproved by the BRA.  Aoyg) (he BRA ecoursged Camgew in by plan fir the Boten
Croeting Progecy, It did non expedive s datige review process and Casvpasd sooa raaecd 1k 1he
proaees wis wot ety 1 be camplenss) by the end of 1988 Accandiagly. [n mumerous oveselags
md i & k3t Sx kettort begining i A 1982 md eoatiming througd 1 Decovder 1958,
Conpsan sought agreemett by the City asd the BRA 10 cxiend the Jeancy |, 1989 dendlime for
the cdoaing 0 the Hayward Farcel Opoon. The Ciey and the BRA, Noweves, reflssed 1o reapond
o Opes’s asboos rapats 30 thil Capens Boally AGded 10 cse o (v Haywird
Pweel sven withaut BRA sgproval of s develvpsren plaw (a1 il hed 1 sight 10 ko ondes Sectioe
6.02 of th Triparlse Agremmnm). In a Gecembex L3, 1938 leasr wac directy o bdeyor Fiymn,
Campeaui's CBO Robert Cumpesu ciaked thas 'we have 10 recomrme but b aGiaially notify the ciry
M\t wr wigh (0 imphie (e bhiskticsios sad oake peymant irnadicialy.” Lsne Box Robert
Caapems, Chairmas and Chief Byscutiva Ofose of Campesu Corportion, 10 Reywmosd L. Fyma,
Muver af the City of Boswe (Deg |9, 1928), $JC Reoyd Agpaxix [vol. 3), sl AS11 (Exdvbat £
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?Qm&i%g.i_gﬂuﬁ.gggnf%&
the Huywnied Pascal {irtion Lo bt bees o thae dune, BRA Execusive Dircoor Covle tased on
Eggﬁgi!%ﬂiiiﬁngﬁagcﬁiinﬂf

clighun of Craepoam and Latayeiis Blace Assecimes, wnder the Tripartite 4 grocmene or ol berwe.”
%gggiggﬂhino}uzg
Direcsor (D, 30, 1788), SHC Batord Appeitic (vol. 5} of ABLS (Exhida 29). Tiw Clry eove
reypoade) b Thit better dud tharvafber ongiytemtty wrimbained to Cioripies’s and LFA"S ngis i
ST .Iiuiﬂﬂzﬁdiﬂ}!ﬂﬂna%ﬁiﬁ:&ﬂ&llﬂg

%EwisEﬂnﬂquiggx..un-%n_u%i:



cemamierd for the Haymard Parte] md (0 provide: the Gty with an additions) benefits package
warth apperooimasshy 538 melbon

5. Thoamie Cimprin eroptiesd the Lafnsette Flaos Ml of e trngs i grepasaion
for i dovclopmcst of 45 Bosion Crowmg Progct.  Howover, Camposy 80 encoumtered
il Alfcaibubal arbaing from By own ot conporate Acietiiound o the fate 1980y (it
woukl evenhumlly e for batiorugicy), wd i e primg of 1990 it defmilted on Wr pooIe
obligations to LPA onder the Compesu Least.  As 5 result of his defindl LPA termustced 1he
Camprsd Lece in Jans: 1990 end all Aghns sad asgrems undie Ui Tripariug Apresnrt, @xchdiog
ibe Hapyward Parcal Optloa, revartsd 00 LPA.  Hivwever, becasia nesther LPA s Coepenn) bad
bean abia Mo toninecd dee &nucia] sscomd deparinest siorre oo e Horwised Parcdl ax a resull of
the ottroctive uad dolrymg iscics epatadly coployed by the City and the BRA {Lba Fxywasd
Pucel romam o s &y an open-air purking koth aed becsum few iy o] ofter
Campesy haed emptied the Lefinnie Mall s prepanucion for w1 building proscis, the mall
chiscriely filed  In Fabroary 1991 e propect Jesder, Masuferurers Hanover Truse Company
[MMWHETC™), fwechded o0 Campe't dod LPA'S ity ) the il Abhewiph LPA loal the
Lafiryetts Place Mgl in this foredlomre, it minoed ol of ity inbearsis in te Haywed Pood
Bachust (liaa incersme were 00t pare of L securiy thel LPA had given MHTC

B. Tiw Mmischerstth Trial Conri Frecasdieg

§6.  Onothe basis of the wrongfil sclicns deseribed sbove, LA, flked st on March 14,
1992 kgt tha Coy sl dhe BRA m Suifoll County Sapwiior Comn |8 Boson, & coun crawed
by dw Commmomalth of Masschuscts wnder Mas Gen, L. © 21D I w5 coxplaw, LPA
avoted s e (1) specile performnpnce of the Heoyward Parcel Opticn; (1) dammgey for
bvench of Lt Tripwnice Agrommens; (3) dusugss for breach of the meplled covekas of good faith

wifi(}



damages v vicketieo of Mase Gan. L. €. ¥4, which estuse peovidas 1 privase sight of ecoion
agaiayt yfals i Seceptive Mt s practices in the combuct of tadd fmd eonebarte; and (6}
grgaﬁnr&%ﬁihﬁi%,fﬂ!rﬂ_N._w_._.-._hH_H.
ohich strtme provides a privete righe of aclos ageinst insarfarence by thisme, imindduin, of
corvcion in the Fee kxerase of 1 parypn’ Frderal or statn il iy

47  Comtimgng its petiem of dalzy and obsiruction, the City and the BRA (collsabvly
the “municipal defendamts™ estivdly roughe 18 binder xod dudy the ovckely progretcon of this
SIEQEQESE*I#EEH»EEEHEI&S.%
Uiyt moam, At deaadad bedow. In addition both before and. aileT trial, the: sl court
%%ﬁw&-iaﬁiﬁﬁi:gi%f%g
-Egau-.a:bcag-aﬁnﬂiai@tt%.!.friiicﬁu
hver,

Digvane sver the Domliimm of the Cin'a My

4. O Agnil 12, 1953, sfte LPA had nociced il deposiion of the City’s Mayer,

i??’?giﬁogggulﬂo&iﬁa&ﬁwﬂ;ig.

The itial cous Hagptnded to thit teptioo with an order thad the City frat maks Mayor Ryma
avable for & ome-bour imierview ac thex LPA mi g detarmine if she Mayor bad afbcem
knowisdge of Bett M @swe i 1the e (o vt his depasition. [n tiis ou=lupuy istTywiow,

Mayor Fiyna expressly scknovdedged dat bt had delegered ol of the Clry's resposalballry for

0 Befverial LPA dropped #5 apeciic parvmance chum i DROcesdad tmly 4u it dasmges chaimrs.



%EE?E-IEET:E%E‘EEE
“Coyle act a5 o 1." Srpulutens, 500 Recond Appomtin {vol. 5, &t ARS—POF (Exhibd 22).

80 [n Mmoc 1993 LPA moved che trisd oourt bo take 3 cnc-how videotsped dapoaltion
R!»uﬂi!i&8§fﬂlii§iuﬂﬂ&§iﬂl?&ig
oy fperview  Futher e allowicg the daposition, the motiom Adgn ardered the partics (0
gﬁ-i%?%ﬂi?%ﬁirg!%f
amanary o evdinde o ) EE%E.EEEEE_R
%i%ii.ﬁﬂr%?i&wgiﬂiﬁﬁn
swtion adge wa 10 presnve the Mavor's Auzoved 3e tht LPA could offer W ot trl The

twﬂg!g;’?ﬂl%%iinﬁiﬂﬂimﬂ%.
rale ar mgand for the Ciry i 1ha asda af e Faywadd Parcal o LPA Al & tasul, LFA touid not
?:EEHI#EEESEEEE.-BSEEnE&iE
BRA Exegrtie Pirechr Strples Coyie’s broad diseretion i wing the devdogrment proces 0
bock LEA's sequisition of the Feysmrd Parcsl.
Pyt Sammary Judawen] Ui

L ﬂ:EﬂH.E&*ﬁH[E:?}E%?i%!&
sx of LPA’s chame  Tha misetapsl defencbasts’ primipal orgpatit, Witkth alreidy Tad been
ailﬂiifggi.fﬁaﬁmguuﬂ_iﬂﬁ.ii%
EﬁE&EQEEEEEthEEEﬂ%E@
?éiiwﬁmﬂp?iiwﬂa_.?ﬁinﬂgw&ﬂﬂ.i
Bovd of Zoaing Appeals. Hothing in wch evidence, Ue moricipal defindinty damed, could
pousibly sappcrt aay of LPA'S clalans. On LPA" manutory claim wnder Mats. Ges. L. & 934, the

A2-



%EEEE-EHF;B&ENQEEEEEL
capacitios and thyn wee nol engaged I iTwde o CoNTTeTCE Fimplly, om LPA's claisis uader the
EQE%L?E%?nE.E.Es&!%:
?Ei?ﬂqiigﬂsﬂiiﬂ}ﬁﬂsﬁﬂﬁ
E%Ea&.:iﬁﬂlﬂﬂﬁﬁi:ﬂiﬂ-nﬂig
%3?%%&1&!&5&53. .

1. ;>EEE%E§EEEE&E§?

o.l&!—!::f%ﬂ%-%i?n&&!ﬁnuwwhuﬂgi
agreanesa sith LA and LPA‘E pamant OF s:0ra-CmIiconl CORCELNORL.

72.  LPA alio trgued thar i had 5 vable Chaguy 934 ciwm becwss (1) this
%EEE%%REQEE&Q:
%Ei-lﬁiii%.&% “the oifanng for mba, read oo baxse,
?Erﬂpiﬂgfiﬂaﬁﬁﬂﬁiﬂﬁn;gnﬁ%
%Sigigulﬂwiﬂlﬂﬁg_ BTN EVidancing chast
gs&!&-:ﬁiﬁ%ﬁiaﬂ%aiﬁ:i%i:



73, Fipally, im defemse of s claim under the Mimachwants Ol Riphas Act, LPA
%Enggﬁggﬁisrﬂiigsﬂ&gi
e allcwed to uild in Baston T My Ransen evar “wemit cver by lcad™ 1o the My sguin: The
BRA had aaadse cier iheas i wall, such as axaaing Ukl i woudd allewy LPA te comphiss: Phess 1
i nd ouly i it agrewd 10 the Towary 1, 1989 “drop takd™ duim fior chosing oa the Hikywind Perod)
Omion; Mating that i woold met elow Meodev 10 ke its “profits™ and “ran back ts Canada®;
ln&&::!ﬂtag&oé&i%.onﬂﬁ!i;bia
comtrtims 1 vt bt oblgadid 1 mitler Wiy the Tripdetiip Aprerment

74, Du Sopanber 15, 1993 che mial court, 0 ar ovder mol supponad by reasons,
iﬁllituﬁi.g!ggglﬂ:?ﬂggﬂnll
(... s cladma uoder the Marsociwens Cing Righss Aoy and Mast. Gan. L. ¢ 934) and Aather
aled that 1he BRA'S cefmsd 10 aavend L ety 1, 1FE9 dendlbis on ther Hivward Pwcel
Opoioe was not & perinkite case of Lhe (e by Cheau o panchiss the Hiywisd Pyood.
hcmcramguan and Ondar, Lafapese Pinee Assocugtes v. Roion Redenciopmen: Auhority & City
of Boomon, Ciid Aciion To. 52-1664-A @taes Supetir Tt Sem. 15, 19%3} S Reeord
Agmetcis {vol. 3}, @t A439 @b 30). The tal coun, hewevsr, desied the @ancipl
defemdars” mummmiry gdgnent Qotian &5 0 81 othey Claion. [l

75, During the pro-trial agss of 1be \aigsGioe stwern the paniea, I digpute asoce
over (e exjond snd sahure of the docmnety thel U City snd (he BRA ware requised to himn gvor
@ LPA i toame o ikt mquina foc dicovery of documems. Sitiliar L Lhetr 2PATemd Bh Moir
E%:ﬁigﬁun@i&nw’)i?gg!wz.tg
gangﬁc&ﬁi%aigﬁ—vn%gi!

“Ad-



ary cther doownems, i their view, woul? pod ke sdmissibe a2 trisl. Thia disecvery Repuis v
refened 40 & ipadid maser, Who Tetrmmeidal thel, aecepd v objections based oe o valid cizlre
of prilkcge. e camcgn) defendoa” objoctiosy i dadoase shoudd “be cvervnkd &5 Ip wit
docuraenas raned I which describe eveats ocsarving bethesn Ceconber 22, 177H (the date of
e Tcipwtne Agramsant) and Mmudry |, 1989 (the die ugtn which the optioe th the Hayoatrd
Porced puportedly cxpired].” Master's Pirn Report ad Reecoveendation, Lafipewe Aitce
Assaciames v Boson Redevelapmanyt Lathceigy & City of Bostort, Civil Ao No. 93-1664-A, s
2 (Mam. Seperi . Dee. 15, 1953) (Eadvtie 31).

6. The specid mago hagd her fimdingy na two grinaipel growmds. Fisw, sho veas nod
poraadcd that the afficisl vaies of the qgences would be the oaly simnable cvidence sgamsil 1t
municips) defendad 2w 2-). Secood, sdbdsabday of te docunoa was 8ot the groper iost
i dlecovery request. Rmber, LP4 eseded oy 10 thow (aad nd chowa) that the documens il
sougie would be reasonaly cafculised 1o dand ko the docvery bff edmictible evdence. [ ar].
o eukisp bar repovt, e tpecinl masier abo noied, in a wear refmence Io the Ciay’s and Lhe
BRA s umcoqpendive Delwvios, That i parties’ 'eaciaces wight be more sy vval 0 batle
over rbe marits of i ewwiit nasher than 10 devise \magiunive readblecks ta dacovery. .. . L
would ascowrags ill parves pt approacd disagvery in that st & that thit cAth cah dwove
forewd cxpetiunddy (o 1 reschason ™ /L ot

TT.  lanssd of besding the spocal muster's aghise 18 work m & spu Af coaperasio,
sha City and (he: BRA immedintety oRpecsed b the report an Decesnber 24, 1990, requining LPA
to fctpond wih i asitbe armrandum m opostion  Notwithaendag the gmugicipal
éefardanss’ obpecoons, Ube tril court appeoved Lhe special mamec s cepon and rerramndaem
on Fdwery 18, 1954, Srr Magmhuset® Jupesir Court Doclaat Sheex, Lfpade Aoy

T



Agometes v. Begen Redeveiopmes Afardy & Oty & Bostor, Civil Acrion No. 93-1664-A, at
7 Mas. Qupaton C1. 1992-57) (docioming coun’s gpprovt of Masar's Fiem Repon ad
Reoommenidation an Feb, 18, 1994) (Buhibit 32)
et Seliwiiey Judeatnt Mot

78. Mot contemt in deley the procesdiags by thar leiinl medens for eovwmry
podgmey and by thalr repasted obpctioos ke LPAE distovery regeeyis, te Ciir and the BRA
TRapvsd yot ewther motan for ey fadpoosl on Jowacy [, 190, In Uis ec-called
“mppliemial” motien for RETRY |udpmest. 1ha mumicipel defendests wgwsd e “new
avidaoss” discovered [n documeats produced by LPA w presnial dlscovary divecly comtradketed

mow riction fov sutinary ;udgtere, ihe mmsicigd defendastt could nell point £ oy evidence i

1984, Srv i (Aockeelng condit's datin| of Foppiemanital Motion of e Cay of Hotos kid 1he
Deston Redevaiopment Authory For Semenary Midgnom. on Feb 22, 1934),




LEA’E Miotivn for u Mizivied

. Aler (v delay caused by tha mumcipal defindants” prerial tctics, the mial on (e
mxity begam oo Cclober 3, 1954 Daldve & jary oF homhe fom et wowes i Suffolk Covany
Suparicy Cowunl m the City of Boston " On October 7, 1954 the e ol permritted Inso
evidinicn, ovel LIFA'S phgection, documsemas khd ofnl hewmimebtyy That went imelnaet. gy
corfusmg md prjudicisl 10 LPA. LPA immadiitely nicrved the toart omlly for o istria) aad
thad Folievwad up with & vwhsten moticn For o mustrmt on Dhciobr 11, 1994 .

¥ The coun alowed ine evedense cvar LFA"E Dliction conaln prihsticial evidasce
el Lhwed icbwinotd Thad did noe relass b sty wey o U cuih agsmar the City and 1w BRA.  Fars, o
il dixamiterts and Ity felifing o previous Etigation by LPA reganding Cacpeay’s
hrech of the Caripein Lino. This previous ligaiion, dealing us il did with sctom Lhut acoured

11, Seccond, the il counl ose slloned the BRA's counse] to omap-expmine b
Rindtery, agaim ot LPA2 oyt lon, aboot dbe 1991 Miorschonite of the Lafhpsie Placa ball by

o EEE%!« from Omober 3, [9%4 10 Ciotnber 21, ITM. AN dwe hirors were
H:&HREEEI.EE Egﬂll&rﬂnﬁ EEEEEE



oum tha Campaai Datse.  Such Lesdmony wa complately imakovant to LPA’s pending suit becavan
the montgage held by MHTC covered reither the Buywird Parcal whied wan comad by the Chy,
wr the Hayward Paced Option.  There was eathing shout the 1951 Rvakmore, in short, 1ha
ol saber b LPA'S clxdn ageien 1the nirocipal defudirda for breach of the Heyward Parced
Crpsicn orto LPA's damages o ity asbality to buy tn Hiyvas] Pascs). TPA wrgetd 0 oo svall
that the omly purposs the TeamonT cowld T wars Lo cortine (he Ay and meke i appear (i
LPA o somehos irrcaponsidie tecesss il bad dathulind on the MHTC loan

2.  Tiw 1hird casapory of melawans avidencs that il crial court sllasd over LPA™S



Moo for i INrecizd Yenlil
24 O Ocacher 14, 1094, aBer LPA had conchuded the prassolation of i3 case, both
the Chy and the BRA Zoved lor B dvecicd vordia, aging, ecveitinlly 1kt Lhe évidence mool
gg.nﬁbgalﬁgngeglnﬁ:ﬁuﬂﬂ-ﬂiigmg
a&ﬁmﬁﬁl&&gig?s&!gﬁsgﬂfﬁuﬂu&wﬂ
Safandanta acted in bad fuith during the design mevicw proces; of (4} the ay dleged breach by
he oamicpd defadane couetd LEA damnags. The wial coun desied whess @otioms o Ocacbst

1 divedted vesdho. These motiony gemrmad rimially ha zmna arpmnatis ad thalt M. e\otions
o diected verdicts: im ad0iom, Wowewr, the BRA now sluy acsenied for the Grt fune that il
s encabed 1o ¢ direcied verda veder the doarine of soversign mununity  The trial court: dereed
Dese teotias on Dozobar 19, 1994

The ducy Yirdicl
6. Afver the ebese of all sba wvidenca and 1he denial of tee odoOve sotiay, the e

:EEEESC-G&E&HE;&EE&I:%# AReT
delibermiion, the pry found oa Oetober 2T, [354 that (i) the Tripanita Agrecwent contained
Jatd wnd anforseable conmec berovemn LPA and ihe City for the pardhue mnd e of the
Eﬂifﬁﬁﬂgbiiﬁﬂnﬁg&&i%awﬁﬂﬁi
brenchid Uve conoace; and (4] LPA was endlthed 10 recoves 596 railliom for (he City’e brzach. See
Special Mry Verdet Qe o Mg R Civ. P. ¢%(a). Liskyee Pluce Associors v. Bution
Rrckevelopure A echorty & Ciiy of Boenow, Clvil Actlea No. 93-1664-A (Muss. Supenor Ct. O
2], 1934), $IC Record Appendin; (wal, 4), st ATi# (Eslin 10). in wpaie fndiegs the Ty ose

-



found shat 1) the BRA hed inbemtiomly wrerfered with e conmached relsiom betonces LA
in—ﬁrinnv;hsﬂgﬁiﬂiﬂxiﬁﬂﬂuﬁtgig.s
I

$7. The soial vaboe of e jury ventier, $14 mition, choadly iracked umconinudleoed
popert istisnoey offersd by LPA s wial demongtrating diat de diffidehie letveen the: contrect
price and the i warke: valor for the Huveand Pescel on Jmmey {, 1599 waa 516,420,000 See
Tvial Tramseripd Dy 7, SIC Record Appesdie (vol 21), 3 ASNTS (Exhible 1) Nealur the Gy
por the BRA offersd aay wrnony o évidoss wiatmews' 3 0l 8 10 ailiy U Gir omrke
valwe oif il Hurywarad Parcel 4c it [rie 05 cabcalyied under the Tripartita Agresmant Srrmly.

$5.  The jury vendicls agais: the City and the BRA eacompened (o distind findings
of hakiity The verdict For LPA ngeinet the Cry companaated LPA for the damage: resuiting oo
Eﬁtw.-fuﬂ:imﬂﬂﬂih&ﬂlggiiﬁ&.fg
B!EEEPEE!:?EEE..%&EEEI’
EE!EEEE?«E?EE-.&E—&E%E% ool past
LPA's Tights m the Hnymand Parcel.  Despile this clesr distinction: hathween iln two damage
awarda, sha cris] cosrt emeneousty Taked 8 anan ar the jury amosnced MF pecial verdicty (el che
$6.4 ol wward agalnas tha BRA For portiont eweryence with tha Camgan Hles CODIract wis
upwallowed vp™ by the 596 willioe seard sgainal (he City for breuch off the Tripaniils Agrecmem,
Sve Trial Tramacrips Day 14, 2C Record Appewutior {vol. 190, ar A475 154 (Eubibi 33}

H The pury sk Sound then the BRA had breachod she coneraas dor s purchpes wad ple of the: Hayunad
rogmirod ko mrtwir e quticw in light of il previout Geltg i i Wi Seicil it thet the
BRA via mx Schng 51 the City's aacat for the sak: of dbe Hmpvord Parcel  See Triad Tramsengs Day
)4, SIC Rroard Appasiis vol. 29), et AATHA1
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the onse umder adviprent nl & nod rule uned the followimg summer, dévicting the Nintions. =
two sepgrale deciiions randered 0o Auast 17, 1993,
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sried coun affirmed the Aoy's tpecied wordicts i respecy of the Ciy's breach of the Triparine
Agremmens and snsered Judgman agnism 1he Oty for 9.6 mllioa St Judgroend on hury Verdia
For PRimifT, Lafyetie Plax Arsocymies v, Sopoe Redevclopmens dxthrity & Oy of Bosto,
Cvil Action No. 521664 A (Mam. Suparior L Aug. 17, 1995), S0C Record Appesdix {vat 4),

g%%i%&l%%??%liu&
the Myourd Purel S Manmesndim of Dacition and Ovder om Dafindast  Bogton
Redevelopment Anthocity's Motiom for Judgmest Notwithgnding the Verdict, on in the
Alorrative, fhr & Hew Trial, Lafwie Floce Amocisies v Soson Rediruciopererd Authortiy
Cly o Bosoo, Civll Acion No #2-1644-A, st § (Basr. Supsrior Ct. Auyg. 17, 1995), SK
Racord Appeadix [vad, 4), a1 AT (Exhible 15). The wlal coure alta wita reed 12 deal wish
saveral othar arpumanzs wivanetd by ths BRA. Ovico agaan (e ARA raissiied i ofl fopam e

reisustes of mocling (0 showr that i had [ncarferad wich Uve Camprsu asbes contracl, | Bt DOW
amtitbed 1o pdgiotit w0 N fver. The il oot age repecttd i Sgurwel, Hetbing Uk officxal

et BRA Exveuilvd Dicoctor “Cowe winkded » dagrae of anherhy 20 comrl sufficant &
atirdute iz sctions 1o (he BRA." E£ 1l 7 The trisl count 2o rubed thw the jory'a fmding on the
g.u_gﬂigi&?&lgghimﬂg%!ﬂml.ng

ther BRA Exscmive Divector Cogie had “untawfllly stempted o oact 1 higher pros o che
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ko) Codiract and mashy ain & e conirac maead £ 45,

93 Fowowe, o wkincrsing te BERUA"S ergement this it was compioizly proceciad fom
Eﬂ.@i!ﬂ%i?hﬁ!ii%ig&l%r
tha cans be trisd coun rubsd sgainn LPA. Tiee BRA afpuad that the Adfastacimitr Fort L lmive

Lﬂﬂéd%wiimﬂiglgﬁnﬁ!%ﬁ

ey .. froestiont) mrfirence with contractnal redeons” because the BRA was 2 Publig
ayloye withis (the ouming of the yiutuie, LPA srgaed i rerpone Lhal the BRA. wis um
Hmdependen body poliic mod corponeie’ (a phesse wsed W the stenac) sad, m mach, exprenly
ercvded femm the defination of public emphoyer i the MTCA The trml court rienied LPAS
poshlon, nubig intiesd that the BRA man not sulfachirttly mdugravaiest Qrancially of politially
froon ciiher e City or U Stitr Lo take it uigicl the prrsiection of the MTCA amd wax thevefpen
ﬂﬂﬁ&ﬁigﬂ.'&iiﬁl%iﬂr%gﬁ
615 Accordimgly. (ha rial coniey susared jud g 1o frvee of e BRA, thereby Insumizing
§§§§§ lisbitity fiur the misconduct found by the jury. See Todgmes on erdin for

Defoandart, Lafanhat Flocs Associaid v Beton Rudiveloprens Awihority & Clty of Sotis,
Civil Acsion Mo 71- | fidel-k (haas. Supastar C1, Asg, 17, 1995), SIC Record Appendin {vol 4}

xt AT66 (Exhibia 1Z).
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Eﬁi&ﬂﬁicshir;iﬁcuiinsifii
\apewest mil Janwary 1, _§.?Ei£¢ﬁrigiﬁiﬁmﬁﬂitfaﬁriﬁ
oﬁ&uﬂ&rﬁ#?nﬁ%i*ﬂﬁigiﬁgi
purperedly axpaed on thet due. For rassons o exporasad, the wrial counl datayed lea of echthewt
o Alwslt Hao yaars bafore deayiag LPA'E moothoe o Algud 20, 1997. S Wit sodymn of
ESEEEEHEEEE%EL&E&E:
Bostan Recdeveiopmem Authoriy & City of Bason, Chil Aciion Mo, 2. 1 56d=A (s Superigr
Ct Aug 20, 1997), $IC Rewod Appendiy (vl 4}, ¢ ATTS (Exhilst JE)

- G&?Sra.ﬁd,uﬁlgiﬂfiﬂ-%
Ewsissogin»ﬁliﬁniﬁﬁﬁﬁ%ﬁﬁmiﬁ.f
comroa) St th dase of e conwract bieach, o, I el o it oo, waahibahad, from cha daie of
ihe ecboa's GémEnsncenend. LFA argped thel in light of she Hayward Parcal Optioa’s
%-:gigggﬂzaiminﬂﬂiii
gﬁi%.%%iiﬁiiifﬁiwlﬂﬁ
g.._eﬁ._ﬁg.iwnuﬁnr&g_in&iniﬂ.&li%lﬂﬂu&.
Bt asaablishved the date of the Dresch w Januawy b, 1989 [amoury | 1597, in neher words, was
B.Envgtaanvq&-iﬂq_u%nﬂﬁaﬁqii%%tﬁﬁ
hove run Boen that dase |

P, ?:Egiirﬁﬁ.iﬁﬁiinﬁi%%%
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own as to that dass. S i o 3. |gnodvig M ckachoiell ko Law thad dloms & couart 1o esishlish
the dsiz of w boreach the i “readily ssoenipimbie” from the evidence {xoe, €, Sherilite Corp v,
Coovwradd Car Co., 397 Mass. 83T, BAIAZ (19961} e Ulal court ordered that mimwen should
nm only Gom Mirch 16, 1992, Lhe die of the tomxn ety of B acG0od  Sez Manormds
of Decinoa ead Order on Phamtifl s Sodon bo Amesd Tudpmest, Lgfness Place Asoctarer v
Aty Reck vebapmont Aecherty & City of Boswan, Civil Actlon No. 72.1668-A, & 4 (Mao.
Suparior Ct. Awg 20, 1997) (Exiela 36)

O Appeabh ob U B ks chembatt: Sapresnd Hadilid Comrt

%7, Follpwing the insl cot's denial of LPA"2 Mooon to Amend Hee Judgemeat, finat
Jvdgnesa M leal wus eoicred in the Ulal court, making 1the case ripe R eppedd for (he firss dise.
Botd tha Cley and LPA eppealed. and the SIC gramiad disecs sppalles revwew. [n ita eppenl, 1ha
City pouegit o reviaraal of e it emiewed sgnindd it oo [FA"S bresch of sohuset clisn.
LPA, = wrm, challesiod the trial ¢oort'y muliem Qo the BRA'S towamsign imrmmity, ité ondér
Sokding the 3¢ 4 rmullipn verdict in iovt against ik BRA 19 be adnaned withip tha 3.4 mifipe
verdsts agasnat A City for bycach of conuracs, snd He order Ui Retviory ETierset Tus ondy e
March 14, 1992 rathar than Soo Jaamsy 1, 1988, In edStawm, LPA ppeaind 1he vial eoun's
pre-tnal Tuling ¢t lmd dipmngsd LPA'Y claims againg both the City wad (ke BRA undey Mags.
O L. &. 93A (Uve maodte prosceiblag velir aud decepilv graccen [h (rade amd buainess). '’

$8. T an oPOury deciscr goady varg tho imcreay of the Comumomweadih of
Mmachuar agaings 1he mserans o Mandev, the Canadian owner of LPA, tbe SIC afvored 1

T LPA & ot appea) e 1t cout's preetial miieg (A bod ditmived 1PA's cdaim mder the
Mookt Ot RO A,

-%4.



gagﬂggit!%!?t%!n%cm
aaies by aricslatiag new rukw goveniag vhligasion of u pany seekiag enfbrch ils contract
righas aid bry Soling Ml theae now nulkes wonld b appliad in Masmciuactty with special Goves Lo
partica sccking e FECOWHT in connct sgamsl the geverEmR. indoed, she S/C's sharp brenk with
%%Ei%%&ﬁii!rw:i?ig
E:ﬁuiinﬂllﬂﬂgﬁﬁn?%itgoﬁ
The S3Cs Keewaniy 10 the Civ's Anseal

99 The City «gvancsd o sigin wgumerty in it agpen): (1) the Trparas Agmenent

iﬁilsﬂ%lﬂigﬁﬁg-&}&fg

veon._!._ﬁgm.-iﬁﬂiﬂﬂlsa_ntn_a_E-RI%_"F-@!nﬂté.
i adidition, the City repeandly tried 10 escape Babllry for tha jury verdia by anguing 1o the SXC
el the $16 atillen yEre wiki i “rakvding. ewd 5™ that wewld resub is LPA belug oarded
1 Veman™ of “aloms o dolas of lasparer money.” Ser. 1.8, Reply Brief of the Appeipmt
g&uﬂi%?%:g%img&g
Cype Nou SIC07596, 2t 1, 25 (Mnw. Feb 17, 1998) (Extube 3T). Fortbe, e City soughi ko
%E?!%E&nﬁ%n?ﬂ-gigﬁ



10, The 3]0 riecied the Cry's ire apament, 3premg wah. the il court dhaf e
way et ivelbedd B 1 Uty 1o hinee founid & bindiaeg sgresnen betessta LTA snd 1 Cliy
for the purchese and e of the Hayoasd Pwcet  In m bolfing the SIC nosed that “[ijf partiex
tpecidy fhywnutse and pricedures twaz, shhough conlingent an ftere evems, provide mechupsns
e pEyw pretant idcartmitiet 0o ciglely and phiduncanl, thalf agreeasnds B binding " Lot
Place Asractates v. Bosin fedngbpmret Avthoryy, 427 Mass 349, 518 (1998) (Exhbit 13}
Looking at 1w prestadurss and trrads [0 Sealmm 602 of e Trparoie Agresment, L1 amanded,
the EK” concheded thet “iled Tigpiite Amreaman, ad adebideld woi i sslfwcsible contract,
umcher winhoh bodh prticy bl et Tightls gnd obfigations ™ A 2 519

jol.  In sidneyng the Ciy's secomd wrgimesl, however, the SIC dinecily Topadited
ad reverved the cxplicit jury fndimg of fucy dhd the City had tucached i veid and crtbroestle
coovrect with LA for the puschas axd sale af the Heyward Parodd and ivereby veceted ta 59 ¢
milSon jary sward agalnes the Cory ' £2 2 519-27. In Its Gechaion (e SIC ignored la own loag
slanding precedént hoking 1bat dhes relaing (0 Lhe mfiGaney o pofimninon der L CONEHT
wid the mcrishity of x each lic peosliarty within (e jwy's province (see, ¢4, Sootidy v
Tozrom, fnc., 414 Mass. 468 43| (1993) (“The quenion of sgwfecsory performenee i+ 3 qQuesion
of faxa fbe the ury."}, Oharfiz River Contrv. Co. k. Kadogy, 10 Mask App. 1. 333, 390 0.6
(1985) (the Quastion of odicther & comtract bresch iF owiierial D “a quenioe of Gaal far the jury. ike
saeoeer 30 which oyt be upleld i thars B tgmont for 0 (o che record”)) and inslead baldly
aabertiveted its own erscyment of the fecrs for the jwy’s  TH o neghected o mention, much kess

M aanresuk of chis nling, the RIC & wat sddrss LPA's agpend of he oy fong dhe duiz of suoregr
w2 v (rom Maocch 15, 199Q.
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acply, its oom welleitahlithod spymopmime stundard of review, nemaly "wiaiher ‘amrwhers in the
avdancs, Arooy whairvar source derived, sy combiaasion of circuanstances el be found fom
whtich § Fepapnable inference conid be dryws i Bvor of the plainsfl ™ Al dathat v. Bobam, 38)
Mass. 724, 117 (1981) {ymackng Powrter v, Towen of Plmomih, 574 Maas, 206, 212 (1979}

107. As & bacat for s auliog the SIC fira myvoksd sod than harply chasged de
awaning of ibe folowagy nde of eontrest o “wdrm periommanos mnder 4 Gontnct B conoeres
ggg!:i&a&&&iwi&nilﬁiiﬁgli
Brsaurn skt e by Soann offir of perfownrane = Seo £ gfnpinl Ploce dualies, 417 Mint. it 519

Cumpeau’s Docember 19, 1953 Gefies, dn which b sisied (har @ was resdy te complece dhe
ransaction aod make guymen immediasaly, was an moufficiam Hmder. /2 m 520 Insiead, e
QIC cramad & wew nalE never badine alarad ov appliod wn ibe Comrmnmttith of bikiascks st
“To place & scliet i Gefhmh, o buer mapst vl th be is reody, abie, dnd willing o0 porform
by soing o teer ond piaes for possing papers or waking some mher concreie effe of
performmce = Id amphais wided)

103,  Nous of the deridions on Wich L SIC refied in wrticulaving this oew rule ever bd
Eiiiﬁwiﬁﬂugﬂgsﬁwrgi&r&ﬂﬁ%
oo perform,” w requined that & fime and placs be deaipmied for the pasng of pepers. To e
oty the SHCE oW poacedind evorely rpuined evidencd of ability Al willimgteds 9 make
veodar xnd 4 maniferintion of Rech wllingoos aed shdlify "y some offer of parformance.”  The
evidence o trial kad) denty estabiighed the willimpness amd shility of LFA and {mpesn [which
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strpped inta LPA'S thoey i March 1988) to perfoanm Tt wam on this Dasie thed the jury foved, &2

rvidescs, and rusolved parceived condbicis and amiiapuine b @vor of the C iy, Whitdas undee s
w8 APEVORTNE Shandard af revidw i wis reguired o rmobee them in favor of L jury"s vendacl
for LPA. I paricular, tha SiC cowmp letedy discoumtard or igmoced the isoport s effect af (L} the
Cidy's hlpe in pirsin Lhe mecesary appiiaals to comples (he Triparie Agreemenst formnuts
daspa repesied Eﬂiuggﬁﬁufnrw.-%ﬂgﬁﬁg phagcs 1o build &

B a3 proccdey mener, the jary did moc sancy dwceily G quession wheder LEA e encumad ok
algiﬁnﬂﬂnleﬂ&ﬂgfﬁiﬁngooiﬁr%iﬁ:r
conchadud Vat LPA Aasd mor perfoniowd i civlipxiont uode e Trgwotios Agretml  Ser Spocal
HE*IIF—E.F.H& 1.%.%?%!?
%%iﬂqﬁfﬂgizﬁ?_g:ﬁngﬁf.
20, 1004) (Bxdibsy 10), Siwee e |ury conthoded dwa LEA Al hifiicd it oblaaaittd widtr e

i [ ]

Tagstie Agreoumx, g&l%-&ﬂ:’i%i-ﬂi A the
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road dwough the sudde of the Hoyvard Pucel, odich even BRA Proastive Diectar Coye
sextifierd would have dsmsoyed LPA'S propeced Fhase 1 projes; (3] the Clry's and wbe BRA's
repesisd chmsucuion of the demgp rovmw procen for Phese I1; wnd, moe? impartandtly of all, (4)
Lva damanans asances b which Clry oficiak axgretfy aared e 1he Clhry iiendad o ebendon
Lhe Tvpwuz Apeemem foropls tnd Krao LPA 3 gy the curre makal valug of Uwe Hepwasd
Fareel

I05. The SIC akeo based 118 oproan twi uuest tht kad act been briefed o risod by Une
paties in wy ;g vy, sitey al sl or 0a appcal, thertlyy costravening i own primciphcs
that s not raised ere vaved, mee, r-f, S v Commuoponer of Sap/gyesant & DuviRg 423
Mam. 303, 308 n3 {1996), a0d these ned Fllly briefd on appeal thall pet be sddreascd, Jue, 8.,
Shadaaber v, Rpword lawes & A, b, 415 Mag. 724, 735 LI {199 In parsadss,
the SIC k! Lhat tve of the detttae LPA wat it esxcuded from iandering pofte@snde unge the
. Thgartie Ageemoe was xase LPA had mpt evaiked aclf of eoun abiveban grocednres
cor@iaed in Section 6.02 of the Tripartne Agreemest, »a onended  Sae sdl 3 522, et thes [mmoe
wis raised oaly brtedly fov 1t few i after reore 1han TWO yetns af Migeoon {when woder
csiabiishod linw, the City ihradd ki bows datibid [ Mve wanved any Ngiias 15 srtdewabos) and
wai oever lly ogued cilber o triml o7 on qppcal. Tndeed, in ik qppiSimae brich, \he City made
oudy twee Bowing rofvencts 10 the uisrasos peovidon and only In coemecaloe with its
argumant, which we xry wd oplictly mpected, th LPA bad repudaied the Tripanite

Agrermes ™

¥ Danng cral trpemer betore the SIC. comoe! fir the Qity, I reapcnse 1> guestiom om U Court,
traccely aupled the Comt by Gabedy amvving fiad the City had acgmed ui trial and in ity Kppeiiam
bnals thal it was Jagal &nor fod 1 Uial coufl 24 X eTwe O Jwry Lk LPA™ G8uowve remedy

tcamimud. .}
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Rgastite Apyttaid Becatin il had not brvokad e Tripanble Agreamam procedures far sertng
disagresomemty cvey e wppranal value of the property. Jee i o 52574 nétther the Ciry
noe Wbe HRA briefed ihis tuus on appesl, nor did dwy raise agty obsection st el wien the ol

an LPA 'y obligetions under the Tripartie: Aprsmenl i the Folloemg oms
gn Ded LPA parferm 1 obllgation isder the conttem? Did
Io

EEEEE it wits bafpatad ba do? Did Bl do wha il wis agpozad 1o do

poroamil ko Lha benkd ot comdthiong of the tomirpct? Choe ommot seck o

enifiurs 1 Gondracd wsless one Bves mp i0 and meety iy obikguions (mder

COERTRS,
Tomd Traneipl Dy 12, SIC frcowd Appesdin (val. 27}, AMGES (Exhidd 38). Pariher, the
fncts mt frial psiahlishev] thd 1het Tripartite Agrearere prooahares referencad by the SFC were nod
spicand e cee: thee Oty md LEA ooy oven oame to il over the value of 1he
yari oot properiics madang ap the Hayeord Paree! baiaure 1he Ciny refused to il i cbbigations
Lo et Wbe Bl boundorias of st parcsl sad ves chiain Ush icEAry SHTLIRN

Or.  The hosa 18 mriook thee piveous Bio, pafing cetted dicnivevely aod
remariably Lhad in Masgpchysetis partiey pust he *panticglarty gridpom” in coeglying with o
peocadinngd coOnaned in & GOVHTENGOT CMErea bachus {Ijen ML Bem eguare comun when
they deal with tha Goverrinoai.™ Id ol 524 (quote dviz Bom fock /et Ademsss &
Lovigmwy R Ca v, Dateed Simer, 234 C 193 {1520)). In cresmng Gua wevwr, deferansisl
L. conminoed

gtqggig ?gtoiih%f
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igmoced s owo long-eecled SeciGems and princl pled baldings tha e goverermee “will be beld
wowveabic ‘onclly an o it sere 1 priveke dividual™" Marw Cooo. Cap v,
Corumyo-all 297 Mats. $79, 2BD (1996) [goting Nasd v Gapumr-aadi, 179 Mams. 1135,
139 [1899)), anl that fuled of eoovet v spxfy "o Thmiipibtied cquly with Other buyen "
Boboock Cond Ca v, City &f Bustom, 303 Mas. 518, 32] (1939). Sec oo pacy Mamwr 'l
Inc. = Oy of Rorceser, M40 T M 16, 19 (T Cir. 1901) ("Mastarbncas spplien genern)
eaciples of comnet law Lt public axiranc =) Sramfield r. Neawrer £ Rare~Goawo), 1MW
Mm. 663, 665 (1583} ("The presusgon custy thet the Corwmewcabh will booce W
obliphom.")

IG8.  The SIC'2 decision 10 cresl A deftremtial sanTwcuad) suedd In Bver of thw
gowernmens dlse ram coadrury o the City's own argutnang il il and oa sppesd  Indeed 1he Gity
Ind requeesitd 1tk ha REOwag TeTocion be given bo Uy &1 trial:

For Lhe gnpase of your delidoration, i mabhm m differenae. and you
shoald not pomsder, Lhat the City of Boston (CY) [V dcfondamte] is [are) &
lrpe municignl entity Tha City in entithed i tuly on mp legal ngivs io (he
svec cnent 1 vy individod persoe.  Just M A ndivideal'n owsns ere
ioully rdevart (& your dammardon of hMa or har legal righie and
obfgiisms, 1 mre thoee of the Ciy [defendanis]. AR pervoss, (achiding

the City of Braon (dxfendastyl mend aqguol Scfors fhe v and e 10 be
dealt with a5 cqnad In # court of justice

City of Goston's Prupoaad Ny letatioms, SIC Recard Appendix (vol. 4), st ASSSH { emphasic
added) (Exhiyt 39)  Moreover, both Lha Suprame Court of 1t Unised Swstest and the bighey
coust of ol least one cAeT stec bave expreasly reicced ihe defrortia) stendwrd adopted by the
SXC. The New Awvoy Suprane Cat, For cumpin, provwasdy raected e 37C"> forentuion of
e wimvlird, beiding (nmbcad direaly 10 the eatitrasy .



ocomirkest  AdBo, O Hha consltaration fichl, poveroment g Mk ovesniding
obligmtion to el lortwimbtly wed Gy with property Jemen . - 1)
uiiﬂ&iﬂtﬁ%mlﬁ!trﬁiﬁi and imgrity, amd i
E!Eiﬁﬁﬁigiﬁgi%gg
a0y in ducabuig with Dt 2ot

FMC Storss @0, v Borowgh of Morris Phaine, 435 A_2d 1313, 131 7-18 (N1, 1945) (ctdions
comitted) {raptals added). The Supveoe Coart of the Licied States abn bes held tht the
ﬂiﬂlﬂlﬂtuﬂgg-igiﬁr%%zg
iALEﬂi%EEEI%E!%E%%
Motlerbach v, Utted Sicger, 233 US. 165 (1914} Furthar, Lo ditewaly adinesalng 1he groposition
Hl:l!iﬁﬂaoagizimﬁ-uinﬁnmiiamiﬂtnlﬂl
En[i*n%.ﬂuﬂ:ﬂhﬁ&rti—ﬂ-ﬂiﬂﬂurli
S Dt tiae CEowermmnt Shactd IFN SQNITE CAPIMTT s daoling with the
iiiﬁﬁintﬂﬁﬂiiiii&l:ﬁiﬂ. halr
gevermnant ” Hecki v Compnetine Mt Servizer of Crawfond Coy
Moo, 46T LS SE 6 1311 BAY (gwoding 5. Ragws Paper Co. v Unised
Srarer, 368 U5 20, 229 (1961) (Hlack, T, dissitiig). Sae alwer Federat
Crog T Corp W Ml 332 LS. 180, 387-JBE (14T) I hackaon,
EQ.IEEE&E.E%E%EEE
should hur tquaee coméars.  Bat ihere i5 o mmon by (he JUITE COCRETS
shouid consiitybe 3 ome-wary Hrest.”)
Urcied Siter v. Wimssar Corp, 515 U5, B39, 836 n3] {1996} {emphasis added). Jov alo
Mhomas v, fmmiprotion god Nomrolwtor Ssevtce, 35 F.3d 1302, & Cir. 19940 (TThe
ditsant'e refivants 10 TUTHAE MU COMETE demlimg with the premmesi sfodes
Eﬁﬂ‘mﬂa?‘viﬁﬂ.r‘.fﬂﬁ.!ﬁrﬁﬁausggriuﬂl!ﬂsg

jrrverramient: aigedl.”).
100, In ram, in ruling for the Ciry, the SIC broks sharpty with i crwn il bl gbed

gﬁm_wﬂﬂiigﬁ%-ﬂiﬁ_ﬂ!iﬁgrﬂgr
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Masthclnctty; (2) comthufing. bawed oh s own review of the oy, et 1PA wes nt eoeend
frem potvaasx even though caisbiivhed biw tad reserved tils quesico o the jury, aad ())
agplyng ilx Dew rulnd reboactvdly with special dcfisencs Ly e CRty (v 1hn 3086 ramon thet LPA
sought ko mcover from a mminpsl govoenat  The eXvemr of the aaprtse in 1 SIC'a boiding
o claaly dereormrmad by the Bt tat dha City, detpdd exvastive brisfhag by dilled odwde
pecisl coumped, sovet cade y of the orgTNeni reicd on by e SIC. The Ciry oever cilad &
sogle case retied om by the SIC i itn bolding oo lack of breach, Rir exampie, a8 mwves mrgund
thue LPA of Qunpesy had ot been raady, wmilling and able 10 porfre (06 dauldt bemug
cabiahod lw would ke resdere) axch e sprumt 6vadows). Mor wes tha City, a9 ncied
sbove, bold entngh éven It cuiewd thet i sheonld I crtitled o speckl deference I s
TTRLNg actvib & 5 mply bocsene it 933 8 goveTymos) enely.
The SC*s Reubinsc ¢b LEA'S ARotal

MID.  LPA, im ils eppen) of de trigd count’s divuipsa) of s cleiomy againgt the BRA,
vpvad that the BRA was not ertitled W0 Wvercign immuasy bocase (1) W bhed waived the
Jeforec by flly litigating tha merits of the case and not niving & ples of Immaniay unall afer she
chp of | evidancs 11 wial; (3) the BRA wnas in “oaapoviay ody pollic tall conporats,” ratber
than & “public ewpioyer,” amd thns expliaily enchaded froam the MTCA, and (1} even ifihe MTCA
ippliad Io e BRA gensrally, it did w6t semotiza it freem Babdiny for aenloeal 1ons.  Ow Lhis
e point, LPA argaey that § 10(5) of te MTCA did not excagt pubéic emmployen from Hakality
for wneeatianal 10012, B Darely ade Lhe MITC A incparmve it such tinuations. LPA argaacd that
mmmcmﬁdmmummm&mw'mmmmmwu
the sanapey regiow applying defbre the adopiivn of the MTCA, windh regree wieguivocully
abyecasd the BRA o civil ligbility for lwartious? 1009

FIR



. ?ﬁﬁﬁb..?giuggiéiq
onde the MTCA was 1 Twtier of subsioct mabier Jorisdbiction the could pot be: wiued. Ax mach,
EE&E&E:E%E&SEE%%&EE&
mfa%fﬂﬂmﬁuifﬁnﬁiiii}.&go&ﬁﬂiﬁi
of all weidencs: & trial. LF4, in conan, opsed tha, an in mnt LS. subes, the dedvane of
!ﬂuﬁg?gﬁﬁaiﬂ:liﬁ&uﬂﬂ&ﬂni#gii
ondess ruised 13 an wmaln defome in the warly pleadings In e cax. Albough LPA'S
g%-i&&-%i%:ﬁ.&ﬁi&%ﬁt&i&
@onaicns low, the TIC neverthelen aldad wish 1w BRA ad deld (it it BRA coldd roby on
thw et daipain tert addviing i ortid atey the plove of wll evidence ut trinl. Sed Lafmtte Placr
Aoy, 17 Mass. xt 5Z7-26 (Exhist 15).

] 2 O LPA's secomd wad thind ergueemty in reapect of the BIA's @vmuty, the STC
%EE-%&??E?:?E»%%E!.?H,E_r-oq
irﬁn&ig%%iﬂ&sa&:giagﬁﬂiﬁimuw.ﬂ..
z&Si&R:E&!&EEE%E?Smﬂ%EE?
gﬁiiﬁﬁj%q[%!ﬁﬁdﬁi%g!ﬁl
533-35. The S chanefora affirmad the 1rial coun and bedd, ax o reaner of Massacky pets baw,
g%%&ir&ﬂmﬁdi?%%ﬂ%ﬂﬁ!*
Eiiiug.g.-ci—ﬂ!ig:b_-ﬂ!ﬂgiﬁg
pakcs contract L w535

113, EEE.FEEEEEE}J%EEEEEEE&EEE
giﬂ}.uggvg.nﬂrpﬁb?ﬁigigg

i%rﬁnﬂgn&agﬂiﬁiﬁnr&.iﬂﬂi.ﬁﬁ:

43+



ﬁlﬂ.‘n!hneﬂ!llnn@iﬁnnub-nﬁuiiwiﬁigﬂli
deallngs with LFA  See i wt 535358 The 3K rubed Ut tha Cloy wnd Uvs BRA, detpive beimg ia

cartactue’ ity with LPA 0 commewscially devdop 8 crucil pert of the Cy’s core
ceotre) retaid disirict, wore mot engaged i ot or commncros within the mcanimg of (be samte
becaiise they wins acting aolsly i purtst of Ush Jagldstdy caaedmed id of edevsloping

Yiigiwed opce amd dacide” srep of the City. &2 1o 30 holding. the SIC moplisdly cowceded the
coomerch) nature of the Lafrortis Place projecy, but, comumry 1o invwmiaload Livw, disid TPA'S

ciairo by koanitg oa tha parpe of tha profec retley [hao o it asae. . I midition, the SIC
also nad that the City and the BRA wom free to viclue ol daaturth of commenial good Gith
md fer dealing 1 their taneczions with LPA becavee Y4 & parfecily gunidie for
FFTRNET BNy O enpage in dithowzst oF WuCHipiows beiovior & i parass io
begithatively wandesed ex® * 14 M 515 (emiphieis sdded)  Such b rele deady wohte
%Wﬁl&iguwﬂmﬂmﬁn!ﬂﬁ#ﬁﬂmﬂig%
LEA'y Pytiipen for Rabeparing

16, The 5K retcdoed it dechyicm on My 20, 19960 Oe Junw 9ol P
pctitioned the SIC for v rehearimg on the groands kil the decision departed $om soitied law en
tee sandard of review for jary verdio, cored oo mlmpprebanaions of both fes and
anderagingd kong-getifed prindplit respeoling. the sty of jury vodicly in Meacanect, ind

afvownly affeced the willingmes of privece partied in kasschien o condus basineas with,
#0d repose tru im, Hhcir genertmew). See Prtition B Rcheprimg hetter from Coussd for LPA (o

115, LPA Banibeer argued thai (b SIC decision violaied the Due Provess Clause of 1he

Fartamsh Amendeves of L Udtesl Staiey Conttiution by effecsmy 2 ticemg of LFA’) ropoty

Ayl



o™E seview of the fachm! evidence, dren Wferences ageingl, atbo (hws i Givor of, LPA,
ciscomusted knd diaregarded canaln svidanos it LPA"S Srvor, wd ccended new Jagal molat, obich it
reirogctnely spplind o the Beir # had moproperly dalemieed  Aof This undfelr and unjusl
oschve applcuation of Teny Commmon ew Dabe Coused aa oncompactebed et of o] oF
LPA"s vahabie velind comrwes fights in the Hayward Pircal ko the City, and therefry sorked B
wlewwi| \along f 1 FA s pmpenty i violation of LPA'2 comtruional nghts.

Iig. L[PA sho deow iha SMC's amamien 1 [ cwm ecvibed deaislons that require &

s betwvir,” prior cue lew ede it sloer thal e cowts of the Commonwealth of
Mutachusrtts maat spply gener prisciplia of cootmcl lnw 10 govsrvasest coowsoe and that
privss paries M jumified in ac2ing on Lhe prataiopeod tae (he Conamotvessith will bovar s
obligatians ek Ay prie [ty Ser A ut 9=10.

I17.  Despite thear arpamenty, (e S summarity deved 1PA's roquegt For & rcheanng

on laly I, 1998 Ser Nedice of Denual af Peddnon far Rebanag, Lqfipeny Placy Axiociates .
Goztar Redevelopriwin dindority & City of Sapom, Cae No. §]C-07536 (Men. July |, [9%5)
(Exhibit 173 Gevea tha i1 decimon on LPA'E cluime beoke charply whh it oee paii precedanis
and unfasly worked W bamefit the government of the lwgest, mof fhadial ity i
Murmbituchera, Ltha SHC's sl ckn oudy ba deserad o obarvy aod capeitstie, dabcty and
purponsly bensfinag Musmcihociis’s oaw sel-ndsrest wl ihe expones of 2 foveign immemor 'widch

5’



$o0d Taiith refmndn in 4 bigh risk, wbeo development projied,

Ik, Frilfion in Lbe Supress Coprt of fhe [Tnited Stades for Wil of Cortiprar]

1. Wah ne finhar recolie cvadlable s the Comsroimentlih of hbhtis-deontiy (o
redrens the b i had aifered by the actions of the City, the BRA ibe trinl counl and the SFC,
LPA peiitioned the Supreme Cour of the Unised Sampan for 4wl of cifiafar od Nowssrher 25
1998, Sor Pudilon fov Writ of Cartwur, Lopene Placr Arooates v CHy of Baoloer, Crse Noy
98-363 [L1.5. MNov. 25, 1908) (Extidit 40). In vhip petition, LPA act fonih the ficty xod srpremesly
recoqried whove mod fartser sgued in delail tha the 57 decimon conmtituted » wiing of LEA's
property in vintamion of the Pith ad Fownsanih Aunandeants vo e (nined Staas Conmitutonn
The Suprame: Court of Lw Usved Staies reficted, herwavsr, 1o biat LPA'S appasl deryvng Use
petlnion £h March 1, 1999, Sew Lokmens Fiar Acwoekne v Ty of Hateow, 219 5. £ 1112
(1999) (Exhis 18},

119, [mmedisely after the swnouncomem of the Supeme Courl's desinl of LPA'E
pevtioo for writ of cemioni, in & seatamenr dhar &l by demeoucnrure the I-will and progudlcial
deicrarnation 10 wind Moodey bt ben whmctad w0 hittaats, e iy of Boseon's
counsed pated for pubkliceiion thet "Wr're plad Encparrers wan't Aoy @ pay xbpnd 5240 miiian
i 8 Canadian derriiper thit? 't abotdy smde & laf of money. * Gveg GitEn, Ooe fase fegul woe
Sor fiwd parced, BOATON HERALD, Mar 3, 1999, ar 39 (amphaca sdded) (Bxdbit 19).

V1L NAFVA YIOLATHMS
10,  As & reeriill of [he ctoet Gecaded abOVR, ASandev, teough Tt Ownershy and

el ol LP A, bag bean deprmend \apropesly of (1) a $16 millos gary award in bodh comract and

48~



wN, whadb the jory qgh€illy md greperly daicrmiond s duc LPA 2 compenastion Ror ibe
Caty'n and the PAA" aupvoper scilco il dewying LPA Ik comaracuml dghin ander the Tripwtive
Agreaast, (2) all cvcoune oties than the presest wbitngsica for egpensstvon for the damages
and lom it hes sufiered; (3) the fands raquired 1o pay for ke protraaed prosecution of e clxine
ifr soverl]l $5ra over Cusy yeww: sl {4) axeyen oo the Mevgong This dimsige and body emvais
L R (e3s thea 550,000,000

121.  Tha Unived Subed i llablo 10 tdandev ander Chiapoes 1] of NAFTA far this low
1ad damage. Satoo A of Chapus 1), imdading Artickes 1147, 110%, and 1110, oudines
affeoutive tbligmions of tha NAFTA Emrties in respect of privats imeow of the odur NAFY A
Awtiy, shite Anticdo 1116 provides what “{a)a invemce of 1 Pury mey admit 10 arbitraiane uader
tua Scoron B cleme thax aaatiey Pesty hat dveachad an cdigamn wde: (a) Sective A .. . xnd
thay U vemor s incwrrod Jogs of amage by reaton of, or armimg ouf of thal beeach.”
NAFYA, AL 11 15(1) {App. D). Mondev i ertitied b bomg this stitFtioo umder Acticle 11 M6
berayma {1} Mandev, by vittoe of bemg duly ecpoied under the agplicable hwy o' Ceneda
nd makimg imveaneme i the Ukibed Sedea, Ir an lvemor of 1 NAFTA Paay’’; D LPA 22
owned and contmoled by Monder, i o imvesiment of Mondev in U5  iomilory withim the

T NAFTA defiom m @veno of § NAFT A Purty a5, in reevanl . s setional or s essgrue of (5
NAFTA] Party, Bt sueks o Wik, it smking or lox madé &n mvickersd.” NAFTA, Ast 1139
1A9. D) An "enierprin” i defmed i “aay oy ¢omUnmMad o o7a30icd DT apolcabis hiw,
whethty ov = Br prof, sl whethey gnvenlyowerd v prvETeshlh-owesd, orbding v
corporstion, Fust, paracnivn, 208¢ propustriiip, Joutl WO of oty asoGsam ™ NAFTA, At
20l(1} (App. DL Ao “ealewpuisn of 8 Pusry” R 10 "ee aESpPesR coastmed & crgariesd under
tw brw of & [MAFTA] Parey." NAFTA, An. 113 (Agp. I). Am imeesineml inchulery an, amiempreae,
TN\ Lnicrews m sa asterpned, 404 variowt pooperty 484 CoRA g, Sed



matming of HAFTA Chagair 11, 35 o LFA's weans, tntevests, and rights™; () e Unined Sames
and the Commoawasbh o Mutschusers (for which e Uniied Sttes o fetpodtiin mder
Asticie 10 of MAFTA a5 well ax under wieraticnal bror genrally) bronched their oblgasioes
wo MAFTA in respect 0F Moadev and iax 5. imvennsenis, i fanher descabed beiows; sad

122, Anicle 1110 of Chagier 11 of NAPTA chliges the Partas 10 sllow ow ther
wrhory 0o syroprision of an invisatetd, OF kny Detiord thod B Chleived oods
SEOiaD, 1mled i & publc ponpods, oo 2 noo-lisrieinatory bash, I ot with
dur procesa of lw and isternatimal Ly, aod on peyrecs of Sl mpepengation  Angide [102,

siﬁdzﬁ}gs-ﬁa_ﬁ.ﬂﬁi!ﬂﬁiﬁﬁﬁn%ﬂ!ﬁiiaﬂ
oo e Gavormsde (hen 1ha resrmant ecconded thistr v nvileiors anel Biveermants.

ovowrant sdio inférfired wizth oo alen's 1z s mjcyment of property. As tha InoeUniied
$latey Claims Trimmpl b held, “[nj deprivation or twkdng of properry mey oo wnder
i ermtalomsl Gww theeugh incarfarance by 4 suud in Lhet wd of that propany of with e eafoyoens
oF it bebefes, S wivkoe Laygal tille 45 e propety & nopt afferied,”  Thopets, Abddtl, AdcCardhy,

Sration v TAMEAFFA Conmitmg Engincers of fon, Award o, 141-7-2 (hana 22, 1984),
reprived in & w5 0. Tcib. Rep. 119, 225 {1986). The mammce of am sxprogriaon,

T HAFTA ol b “Erosmieid of a8 aoeitol” of 8 NAFTA Pucly = "m0 Svedres owoal ar
HHHHHHHH



aecovding o Profewor b Brownlis, “w the deprivation Trr Okie orgees of & 't of property
cither 1¢ poch, or by pasowest trypngfer of (be powsr ol messgement aod oprirel”  LaM
BROWHLIE, PRINCTAES OF PUBLE DOUEFMATIRGAL LaW 334 (M o [50%).  Ser chp
RESTATEMENT (THERD)} OF THE FOREIN RELATICHS LaW OF THE (ASTED STATES | 712, crm. g
(1987) {xprogristicn retery e “wodons of e governmen Gt have the offect of “laking” Her
poperty, s wiks of 1 Brge p, Sudnighl o in segem” aed 2 Siate is nepowmibls Tor gy Ceoicn
the it coflmmary, or thit gveverny, usmrcesonably imaires with or andly dedoys, eMalve
oyoe® of &N akien's property”).

I24. b Iz nls & aetiled principte of @emsaoml luw 1haa & Siase i Meapomishin e the
atax of ik fudiaary. As e iMenaious Law {ormmizion s formubsd i Mt DveA Artichs oa

Ardicty 5

At:Ahwtios 15 the Siaee of e coedail ol it argaat

[ For Lhe puypiitt of Lhe preserd artiches, the soafoct af ay Siase organ
scting o that cagacity sipli be coasMdoed mn sl of that Saate wwder
. icmad Losy, whether the s ;oo v, juadicinl
or any odhey Al widever posaion il bolde in the organizetion of Ike
Stare, and whasever i charstiir 35 2 orgas of the cemMnad governac of of
b cermhoniad uoi of the Sumn.

2. For lhe mopmes of poxgreph L s wgan mchdes amy peryge m body
whach ha thet ststue I eccardance widh the nemal liw of the Stusc.

Fertr Respoweability: Drxft orticles provipangly adopied by the Dngfung Comemeer om 1t
seconad rvarding, (endam) Lew Coramnasiod, S0 Sens., xt 2, LM, Doc. ANCN VL 569 [Avg
4, 1994}, onaltrtrle <W:th.m&mmw.w Arucie 2>,
e alw IAN BROWNLE, SYSTEM OF HE LAW OF NATWRS  STATE REDFONSELITY, PART T 144
(193) CThee prdiclary andd che Courts atw onpar oF the e amd thiy generae feapelaibsbay ah
the 3ume wiy o oty uegoniey of offligals”), AlWYH Y FEERMaN, THE DITEMNATIONAL

=-Ti-



REAPCrmERITY OF STATES FOR DENIAL 48 WSTICE 73 {reprit 1970) {1554) {"The: Godarmes)

respondent mute, which may be in the sanure of positive Bct1 or consist i iha Eibar of the taAbe
prevest the iy, ey be comanrted Lo - . rhuk puachicdal auuhewnites ")

135 ri!?@iﬂq-uﬂﬂr&iﬂgggs
wrongfully daprive 1 alicn of s property rigine In bokding the [damic Rapublic of Lren lable
for an axpropriation csused by 1 decition of che Ihinse Courr of Abwaz, axampls, e Lrate
Unlied Junien Cluinw Trébusal stasd 1k “fijt B well edtabiiced in itenietiond b ol the
Becit50n of & couft it Bt depdving am trwoar of the e dod henefit of s g pifty gy anpywl

E‘%ﬂalumi%gi%gnﬂlﬂngiii Ot Fiekds of

erogorty of Tiglimn maticaxtl tm Tusitia, saied tnt:

A dedsion rnered by the judichal bramch in an smnanatian of Bn orgen of (ke

Seame, flam E-Fiﬁ%&i:ﬁ.ﬁif&ii-i!
taken by e cpOdve bvamch The noo-obearamed, by 4 coun, of an



%t.h.&.nrullntl,tilo\iqﬂd_ amd Frdnce i
retpotilily fow the fudicial art virdatiay it obligatices.

Dufference (Comtertiing the insupreuion of drdcle 7R Seecon & ir. C, of the Thiuty of frace
(Fr. v P, Dedgon No. 19%, Francodule Conciluios Commisdon (Dac 7, 1955),
reprimied bt 13 RLAA 422, 438 [ 1964} {ooaptorais sdded) { Gtatians amitad)

125,  The types of imvexiwonis (et Artick: 1110 of HAFTA pcotos rom axpropeisiaty

messures Inchocs tha axmar kinds of proparty Agiu M hesue in thls wbdrasion  Amcls 1139 of
MAFT A mchuden thw fodlowitiy 24 part of it defariticn of * Litvesttinest™.

() ym exrieyparne;
(k) o oquiry pecurity of sl emerpring

Tu..ﬂ[ﬂdﬂi!ﬂ.&ﬂ‘mﬂﬂ!%mﬁoizg.lg
or profily of the crlerpring

() am berets by an ecoepelin e anehles the owodr 10 dhare in e
aawpra Of that etiacprisd ow dliwihame . . .,

i) sy kit Srov e cimelineend o cxpia) of ol CHSUNCKE
in (b Loy of & Pinty o afonomic sctivity s auch Ierrlory, dsch

. . .
couxre b (a6 gramuged par I'stedd, ou i déceoos pria par ‘e aicetive. La
wonchacrane e rhglc intemanionahe. e b . 't ThowAR), e e resposating
arubaed & 1 cofactivid doml e tribomal mi = opma, mime & b el 2
Spligut wh At ImEmE confdnue B &rod numationl. Qu bag, et ribsiraus franals
Toadd 4 1y Frams i reapoatable di I'ach Myl ponmst Mt § bl thifjation
Incmmionaicy; i i, loo ribumeux Erauie om ondonnt i3 iquidsdons oo vcirec
dhoid. amtrera Fremcass mt e Traisé o iy Frees st cetporrcihln dn Facke [udicnie: poras
AMIoN & S COLGATIONS EEEEE——



{i} comtrycls ownttl vl the presence of an imveston'a property I tha
terriory of U Posty, inchuding lomkey oF consiruction coDirscts, o
ORI, OF

=] comtmcie ﬂ&ﬂﬂliﬂigi
production, revenues or prodis of wn emerpris.

MAFTA, An. 1138 (App. D) An “sstarprise” in delioed a1 sy emtity constiteted of organized
i appBcshie v, whather or ot foe Peerfit, tnd whaibes privataly-civmed o generrmentalhy
pemed, echaing sty coipoiition, o, FIMETIVE, Belc pOREiCtoniip, AT vegture of obor
smocislion ” NAFTA, Adt, 2101 (App. I}

127. 1» the instasd casg L SAC, Untwgh am mpwincpied, arbstary dasisios,
srprepelised LPA's figtt under tha Tripaetitd Agreemsem, scioding ity tg 1o recerve 316

For the City's and the BRA "s anpoper comduct. The Ciy's refial 10 poeney e Heyramrd
Purnel, aoupled wilh il overt Bticmgts 10 cotroa LFA imo paying 4 highes purchase price Lhan
LFA v conimchually obliged 1o make s atsrrary bad fah bresch of che © leys
coteracanl obligations te LPA Whed LPA bried it raitigate dur elffsc1a of 1t had fSulth trech by
negotinting the tie of et LaEeyetts Fipce project (© Cwmpeey, il BRA islertiood(ly imerfred

with (e sales contrect 50 55 19 keep LEA from realizing dve danefi of iLs contreciua) rightt endes
the Trpanis Agratmen (te which 1h BRA itdalf wis » puty). This treach of coatrat amd
imerferomes wish conwadl then beeame a lHoan egropriacon wiea U SIC, #fier expressly

holdipy tha? [F4 snd dee ity had conchuged 0 walid oud sxformprile cowinact for the
%iiﬂiii.tﬂrﬂb.&égiﬂﬂ.n!i
BRA's wronghil sctions, dowpite the Ary's specisl verdics casbinhing EFA's sght in
acodancd with Muctich st w, © regeive 316 sslion o cmpenation for te wiongh\d
condues. By mplacing the jory's Bodiogs of fect with iTF OWD MARTFACAIONE, CrEMing Déw,

-



reroacove rulas of coovact lsw and applyteg heas wah baghieasd deterence 1o the Ciry and the
BRA Decspse they wore govamnisd ealibies, gad by Gafing the BRA ety twmune Froam
avil procees secking 10 hold B respomshle fir acts commertial I asture, the SIC (ock eway
LPA"s righty it aadl 16 (b Rryward Paodd ad gave there bact it i City, besvimg TP A with
Yy eda  Sae Lowis B, Schn & Richard R Baxier, Drafi Comaanan an s Maermmiorad/
Regraraiiey gf Skates for furies i Alleint, Explanarary Nots, Aricle 12, 14, 55 As. I M1'L
L 343, 5T4 (1961} A Stxte ay deprive an shion of vahable nghts . by niing oweaseres 10
relove i astionals from contrectiuel obligations 10 aliens, by anporting sew e aad condhiow
e eteling coruad of by edopling oew males relaning 1o tha muerpvancian and pertheomnos of
aich conmmme ) REITATEVENT (Do) OF THE RsOGN RAATIORS Law OF THE Ueaten
STATES § 712, aoot i [1987) ["An alem anoprice that hax bean Lowfidly otlishes is peosscud
by mteomakional hw egrimst chagges i (e viea govaming s cponitioss thet we disramimatory
. 1 OF e 30 Comphetely withowt bests 18 4D bt rbirery in the imernaticonal sese, 12, urfom ™)

128, Th» exgropriion violied NAFTA prowctions o all four basss limed in Aricle
1110. Farot, tha sxpvOprason wan st for a lagidmare puhlic pupase snce Lhe ondy i fix tha
City’s efinal 10 hoagr ux Tripartie Agreement obligiDoms 935 I Curad 2 lighey auchase pvee
tan i wes emtiied 10 receive. Under laxrmannad) s, such 1 mouivasoo is vdarwry and
dpricor mki OPEIIe Wite responsditity S, dg. Aidgo RR 4 Paer Co Chem,
Owidoo No. 13-E, Am.-Mex. C1. Rep. 53K, 540 (1540)* (1 goverames meps owt of the role o'

' Aaice NMevea Gl Cosimbition iy e At of Copgres Agpowd Decarber 185, 1942;
Rapore 10 e Sccceary of Swcc with Owcinons Shoetry U Rasaiw kr e Aowadis o
Cisllompace of tha Caam (Depit- of Stz Pyb. No. 2A59, Arbuirssion Scncs Noo ¥) ([548)
[hormm e Am-Me Tl Rep ] Sor oo o oote 35 ad Acrrmgo syeeg bext

5.



tnirkolisg ety whao i bkt “ho escape vilal ohiigntions uader i contrect by eaercising
AP0 goveTEe powey,  Such ectice under intermeuonal lew Bas bean hald o ba
axfacacoy mish of cotirsct aml 10 comtinge & damiy of fudicr.™); B G0, GBI
PRVCIABS OF LAW A2 AFAIED BY DITERMATHIMAL CUURTS AND TRIERSAALS €9 {1987) (an
agprogrimion “llbe every otber righe of det StMe singt be encaned by e cosTpae® organs
mcorienz with the reyreraas of good futh™).

I129. Secomd, the expraprabion wia ik carriad oM ¢ 3 @ouRoeemry b gnce,
on alf the fheva et out above, It would not Jave ocourted bad Mraviiw basft & faticrd of the
Unised Suxiem. The nakid simesdty displayed by ihe City agming Moodey, artidaied by ity
@S such x BRA Romative Diectoc Cogle T don’t sast you 1o nhe off Lhat po&t and ran
back i Canads with it ™) snd the City's coonsd (*[Y)ou wem back 30 Cunedh with monay in yourr
pocket™ amd ' We're giad Qapwyon won't havi 10 pay about 320 mdlioe o 4 Canadian developer
thu's alesdy mede 1 1t of ovamy™) unagquivocaly owe thar 1w City sougid 1 attape i<
carvacaw) obfgmices, It leam I pan, backins it (Bd acft wart n Conadias mvesicy o nedp the
benefu of Lhe coatreer. Thit was Rliowed by G decsions (ML, by overtisring and deveying
LPA 514 radlice i jury vodich, wpheid and condamd the City’s dieceniastory ecafect, thue
violmmg act anly HAPTA Asdede | 11 INE) (50 cxpropnanoo 00 a derevamsy bass} tul
sl Asticle 1107 (rxiciog the Puctics (D occord astiond) TaasTed (v @venors of the odes
Passes ).

[ Thistd, the: expropricion wis not dane in soccedance wath dus procen of law and
amromomn baw, despoe all of Mandir't spoqrs 08 aance that it would B In Socading o
sBandan its Tripartae Agreoment crowvemeres, e City acted whahout allowing LPA reamusee 1
any peoaceding or hatrag or vem proper agtice. Then afher & jury axpfcitty fouad a5 & muticr of

7%



giﬁ?i%i%%iaﬁoiﬁa‘g not, the SMC—an appashs
that hadl Dot bamid e BMar o dhbearved dhe witnitss Tttt the: jury's vordia by

cowrt
cubedtaling is oM versiom ad Emterpretetion of the Bica, Deste the Gty's and the BRA's
%EEEEEE?&E@EEE%
&%%Emﬁﬁ?gﬁi.ﬁgigfai
EEEEEEEE mcused fom parformance swan though the SICTE oo sl lnhed

gaigai&n.iﬂgﬁli:ﬁﬁﬂ. And ws if tlzie ware
!..Q!eri:..ii-_sﬁin_Emﬁi&:ﬁrﬁﬂ;!___zun.m!.rn.&hﬁutﬁ
o BRA with 1 et antry fhul they nded pould not bo wiived, ey sasgpomicilly
cudedirg the apphcatiom of due proces m ihis oF sy Cther cuse afirwimg the City, molimg
dvough the BRA, 0 cxproprimc moAec F imvemmem I thia wl fimor cme without the
%lgiilﬁazﬁﬁlzglﬂgiﬂﬁiiﬁ

wihout sy compengssion io LPA iﬂ.lg.iuiai%%i
Egﬁigiﬁgigigﬁgrﬁbs
%ifgg%g.!im_nhﬂﬂniig

gEEEEE&E&&EEEE&E:EEﬁ. The BRA, ol
séiﬂiﬁﬂbmﬁiim.igﬁigmiﬁ-
thicd party. LA then wou 56 million  jury verdicts in compersntion fixr the Citys mnd the

BRA's wiciraflll scalcs, ooy 1o have it comyparaaion Tnkee swey by the SMC'2 arbitrary, wnhid

«Th



pdgmant. LPA and B Cansdlan owow, after yaars of Bxhild performasce of 1the Tripanbe
Agrormat gl Lhe @venduar of = Enonmoes snast of capital in the Lafryetr Plhac crojed,
were Jef with cothing, while the SIC bamldd sha Clty the ngitt 30 reap the beoefht of the Ryward
Parod)’s abparrla) otreate i valed, a0 oA thyt o) dee & g part o LPA'S isveamene

132 Moteoww, regardieit of 1he umbadying i under Maaraeng low for the
SIC's decimion b Sy LPA coampemation, the dcaision daectly violesed Asvicle 1110 of NAFTA
becousa i danied LPA comppwrasion dexphe cpvendy fimimg 1hat LPA had veaned ecnsrees
Ago In tha Aaywed Parcd under the Tipartw Agwrma—Sno thu recolw gpechl
roretuon Hom govevoee oo uwder the povisom of NAFTA  Gves {f ther coun’'t decisem
b0 dawy LF A cOOenation kinmelrny had been rendered in scawdance with Maachuatts Ly,
in Gther s, it 31l wouM Violto am Ve Tusty obligation of te Unised Steies Plather, the
Uriscd Swates coanci eacape reaponaidilicy for this vesy violsian by Lrguing thel the SIC hss the
dgiu 1> devermios 1ha coasant of Mazztcioseus law Ebcius i had doag been esinbliahed 1At &
State "may mo¥ ionahe G prowsiver of i sioee’ e ar faclfication for O falare b
paformn &£ " Vienas Cosveston on the Law of Tremics, May 1), 1969, At 17, 1153
UNTS J31 (oaptass eddad) The United Sty 77 (bevviinre Kinhle o Mandev e 1he actaods
of the SIC, for us the Pranco-hubes Cancilnam Coramibaon has expreased it, "[tilw mon-
deovance, by 1 oomt, of I @oviame) nde of low s ihn @\ cexpousbility of Lim
body of wisch 1he coart 11 an ovgan, even | e asrt has qpiiod mmnicipal kv thas i in



conformity with l@oeatonsl fov ™ Bifrewe Concernmiug W owrpreaslan of Arocls 79,
Secrton 6, KL C of Ou Trenty of Pvace (Fr. v fal)), Dedsmn No. 196, FrancoJu@mn
Cooclistion Cowsnission (Dec 7, 1945), reprvmed w13 RIAA 422, 438 (1964} (enphasn
atdef). Sew obwo Lods B Soho B Rickoed R Bostey, Ovaff CawevsOon on the fite rmmanal
Regranibiy of Sates for e so Alms, Arvelc 8, 13 AM T INT'L L. 345, 574 (1961) (A
decrtios of At of & Ul o a0 Wininayave adthovity rendsred ih 1 promeding
ivoiviag the Gsarnaantion of the ahal aghrty or cttigmicms of xn alien . . and either deaying him
egveYy I whole or im part or grenting resoveTy egemst him of mpuarg 4 poaally, sheder avil
of criminal, upoe hiw s wrasgl . . i If oierwin tvvoiva 0 siskoden by e Shew of «
Oval)."} {anuphatia added)

173. As 2 remh of the shove demyidad breach of fh= [Trsed Stme’ chbligations %o
scrocd pASE) teatrae® 0 Mondev wad 1o aliovr oR ik MITRDFY N0 €rpropriction of Miondev's
resEimen] ool oy 8 pebdic puiposs, 0B § eoa-dRacrimissory basly in acoordsnca Wik dus
procese of law ud isccrnations) aw, 1nd wpes lull sonepesadon, Mondev has safSered aignifcie
Feelal harm The Unied Suases s arefince retpanshin vader NAFTA Aricint 1102 and 1118
to makr good Mowdey's lors.

i Faihre ts Attovd Musimem Siaminrg of Treaiment (Article 1 169)

134, Anicle 1105 of Chapuwr 11 of NAFTA obfiges the Paties 10 “secand 1o
imvesmeay of avesion of wagtha Paty Moe® W sccvdane Wilh eermdional brw,
cheding filr and equisshic weasmen: aod Aill prowsction and sacurey.” NAFTA. Anr. 1T05(1)
(App.IN. The City's wod the BRA's breach of the Tvipode Agreemest aad 1he ERA's

a Tomsdeivrm by coonesl.  For the angangl, 30¢ migra noie 21,

-



leooonal olsrhrence with tha Campew mler cooven, Ricwved by tha eoodbet of U
WM:d&WWﬂ&UﬂMMiMMM
salan w g uwvenadial, fillkd & avdy the popa axaded of vermass wder INtrimlion
how 1 winch By, i 3 Ciobiital Tnrigior, vor eatiled under (b provisics.

1. Sty aandivi Drembiad o Dunk s

131, Undar emtablished principbes of inlernational v, an st fudicial e pgy
umoum ko 4 achéllitive demtal of joues Rof wisch tha Sute mud be bold responsiple. S
ALVYN V. FREEMAN, THE INTEENAIONAL REFONTROITY &F STATES PoR DRMQAL DF JUINCE
300 (reprmat 1970) (1998) (domal of pestice mchudes “pow deferis i the adstasce of the
Jodgmast isel™; Hunord Ressarch in Intersakionad Lawy, Ty Caw of fesponoibliity of Sranes for
Langge Bowe in Thetr Trmdory 1o e Person or Progen(y of Foreigmers. Aréele 9, 17 A |
'L L. 131, 173 (Specisd Sgp. 1929) (A Siste in respovaible if am injury 0 4n ablen readis
Eom i dbsal of jitite  Desial of jostice eosly where dvere is ... & cosfedly wud
jadgment.).

136, Intermesioned tribanale hove svarded compemialion o claimenss For wbrinry or
gl GOuIT Sl AROm o N Gitirtatnt  The Asbatan Mool Ol Controtson, ™ e
cxampde, held fhat in e of “rdhenr and motorous it we mematioanl arbitrd sl mey
“pan athde 3 maoomal decision preseaded befove o and “wenmlioiee he grounds of B med daow "
fan Qi (LS Aex ), Decigion 27-C, Am-Mcex Cl. Reyp. 254, 257 (|948) (e Poamow
Clomw (UL v ddex ), Opishoms of ihe Comadahners {1927)). Applying this principle 10 i case

¥ Eoablied wedt Fata| Se0bwmind of Cortam Clain, Nox. 19, 191, 1.5 &ex., 53 Stm. 1347, 9
Ouvams 1099 cuscrod o Brce Apr. 1 1942).



bafDee i1, U Cominipan reviewed & Miklcan Supmtne ol dacision aod found i "4 be sich «
mroos Ly sTomgial =Toc Ay (0 opossitute 8 donial of justice.” I ot nigpe RA & Fower Ca
Clam, b Comminmen reveewed 1 Metcut Jupmtioe Couwnt docition thic kid allowed the Stas
of Versone 10 ¢bcaps Lshikty o it breach of oootrpol with » U5 netiomsl B0 reviewing tha
cvlenco i Ihe s, the Covyraasies frund shud th actitns of Lhe Stsbs of Virptawz “consitoted
i arbdtrary and comimessory bresch of contract, and [the Rqpoms Lot decinon] appreving

daisan whioa goods had bt conliscasd by Meccmn cunoms stboriths Snteeer v Meroo
.5 v Max) (Nav. 4, 1974}, rapricssd in ) MOGRE'a INT'L ARRITRATICON 3134 (1896, A
Mecca somrt hid comchudnd that the cofistion was permipblc, but the unpire datermined
thet thip counl decisios wat 50 wfair 55 (o Amoum o 1 deoid of jumice." fd ol 3134,

137  For s part, the United Sumas kaa long recopnizad 1ha irblerary aod unjus count

adgrani, whizhor at the stace or Rderal bl are violationrs of incatmional itw R wdech a
$as6 frurit ba b ricpoditle. Tha U8, Degumimen) of Sinte, for rximogtie, has afficially sabed

thaey;

The Uniced Staces b responsibls uwber itemtionnsd [w b petvvde
aliont fiabr ol fipitial itsy and scceas o the Unised Stakcs coun
wywm. I pome Gucs iremis provide sl ukndardy of socets o the
jodbcial process, bot wvan withoul a theaty, n slien it enlitied fo Dot
E%ﬁiﬂ!%ﬂ!lﬁr ke

internmional fmr, meracover, tha Federdd povernmisn iv rospouily Yor

T 10w B MOSKE, HISTORYT sy DHGEST o THE INTERRATIREAL ANBITRATIONG TO WHICH THE
gaﬂggbgﬁi 1PPEp LA,

-B1-



any Acnial of sstice by & S emas, o thongh ke Federel
gowrnmend Aos Ao Brect emthorlly over thase ribanels.

Letwr Brom Powrl A Moo, Amistas Secreiacy fbr Congramra! Reletions, US. Ceparanen
of Shisie to Cenigpreetiioni Raobatt W', Kt oo, [ of s Solevmiimattet oo Courts, Chil
(Dertics md the Admoanraion of Jusice of the Houm Cosmnitien on the Nadicary (Aug 9,
1982), raprowed ki Manas N. Leikd, Comvmpary Pracdee of s Uninad Srtes Rty 1o
farradoma! Law, THAM. 1. BRTL L. 135, 135 (1500} {cmphash edded) Ln mocther Departmen

of St comawenication it wis sixbod thet

This Depastraw bas comEsN) and denbed the dotaras 1h 4 govereman

may su wp e pudgmen of o o wE owe Sowns kt & dar 13 M Gereahnoal

daim whan asch MAgRam s Dowo 1 have bead ushly of i violsdon of

the prisciples of i eumiotad b
Report of Mr. Gevard, U.5, Sty of Swne, 10 ibe Proskdent of ke Umilod Shaner (Feb 26,
A7), reprived m 4 JorDt B. Mg, A DHOEST OF INVERNATIONAL LAW 66T (1906}, Sev also
Sopwrae Gpiiion and Sudy of James Oltver Afordbel for Sebitasion Te Dut Mer-Amariass
Comacif af furists miNt the Ayt Aupor? of the frtrAdowriant el Commiree, ut 31
(S 1961}, rgroved m 1T MARMRGE M. WHITENMAN, DNOGST oF INTERIATIGNAL, LA™ 727
(1967) ("The Stete becomas responaible ofes there i 3 proesunced degrac of imgrope
rimranod of pancs by [k eowy |miuding] . .. [djecitns of e s irrecoocilatia
with the treaty cbhgations oc (he imemaliona) dufics of the Siate.™}.

I76. Tha shove deatribed bhbiuchivarts G deciond ooty & Bt v demal
of justice For wisich (e United Siates sl be heid responsiblo to Mondev voder Anticle 1105 of
NAFTA The unust, oRsery aatire of thepe Geckians b iRy i several placat  In holding
that 1the 6.4 miffien verdict ia ton againd 1ha BRA fir Driwsferemce with e Campean wles

contTec! was aound w@ND Lhe \rdic) aguinal the City ftw breach ol its egrocment b acll the

+i-



gqﬂﬂriiiggﬁi_ngﬁiig
QueThom FEEEﬂﬂ#%ﬁEﬁEﬁﬁﬂﬂnﬁqﬁiﬂﬂn
aatabtiahed Matsachunesty case lyov Lhat ceserved frmn relwieg o the maiiciency of perfbnomcr

ey 3 coutact dnd the Richivisity of 2 Yoascd bo decitioe by @ pary. The SFC Gdled (0 spply ot
oren ovawion (e wpproprte siandurd of review, chooamg insead oDy €0 MG i pw
EEE?EE:EEEEEEE%?
mvidente—riil i gpnoted of doerpanded il picoss of cvidence 0 Whe recond thi chearty

applied in the Commemvrabih of Massachussts, appihed e new rules retroacinely b LPA"S
csian and, 1 dhrect vichson of srubilied SIC precedans, (id 30 wah & beightaoad masdand of
§$EE§=EEE§§%

139, The remel oo the pmpuxt, artioasy desisions of the trind coul wid the SMC e &
compiaic denial o ey compengtion tp LPA and ¥ natiicetion bodh of the wionghia brosch of te
Hgbﬂﬂﬂtgigqttiww}a%_im;;%%i?
Capeatl safet COBITEL The Secistont allowed the Clry 20d rha BRA 13 excaps kisbiliry For ther
misoonduc amd g the City snencnshernd title to the Hayvard Pt withitd. prirviting amy



demiad of furice. Ser RESTATEMENT (THIMG) OF THE FORENH RELATRONS Law oF THE LNITED
STATER § T1, e, & (i0F7). Sur albe 1 DHPENHII'S INTESNATIONAL Law, PEACE Sé3-dd

{Robert donimgs & Arter Wiits wh, P od. | 992) {"IF the corty o7 olhey spproprisic oibunal

EEEEE eoscrinin procesdiogs for dhw redress of legury nufferad by o alien o F e
proceedmgs wr wubjec o sndut deliy, or i there e serions masdequecies i te slninbrerabeon
of jamlce _ . _ there will b o "deial of justics’ for which the plale 3 retpensible ™) M
Retpirth i Lisemubonal Law, T Low of Respoutsitelny off Seares for Sumoge Dome in Their
Taerisery ur dhe Perio of Proparty of Foreigrery, 29 A, T 0L L 131, 173 {Spevinl Supp.
1529 {deninl of putice mcimges "deinl, Wmvamamizd deiny o7 obsmecios of acecss I0 oy,
pons delioency o the sdminisason of helicad or remodial proces, [end] e 1o provide
thost guamniay which s penoally comtidared Wedispsacaldo W 1w proper sdmisiaraden of
Jutlea™).

] bmty of 1%h cihie Eathy deciles] dhove i péragtagh Ty
SMprOprticn wilhoot doe provaett of e gl comiiiuie g procehoal dangl of e, Afjer
jury explicity found a5 o matier of fect that LA had fisfilfied s comracusl obigsiion while the
City kb st Lot SM—an apypechl ot Lhan il e oot thee facra o obsarved s BtDR—
Feverydl the puy’s verdic? by oebndhating 5 oen wersion sl feprolstion of S ok, Faxiber
Uit requrmeng ehe cane 1o a4 ey, & b wia obligued 1o do onder M ;am sortled procedent, the
SIC decided Om it cram i of thee By that LA wiks ol soased brtwrh perfiwrrmmmt of the
Traganles Agretmenl despite tha Cliy's and the: BRA"F uneqaiveeal, antecadant breach of Secien

0.172 of e Trpartite Apreemesl. The S s crepted mfcally new netes o contrmat e never
belpee articnliied & Mittechiiois and spphed thar saroasslvety 10 LPA's chiafth, ¢ved thowgh

44



acibey the City now tet EIRA b wged sy such rukes in their appcilte bricks and oral gL
o e S3C, wiich thus ectied witinely £ ootinideg.

147 o addition both the trial gount and e AMC wmed the MTCA and blaw. Ceen. L, ¢
83 A ip siield 1he BRA with v srveorcign imeounicy thas they muled could mot b waived, thereby
cusgorically cuchading the appiication f dup process in (i of any oer s e sod
oBoming the City, Lcting Ukouph ra BRA. 1o exprogrisiz aryoac’s ivrstment i this aod Kmire

TR O
143, Tiee ducialon by tha ofal cxrt and the STC b el the MITC A, or sllomaiveivn



i onde o commeree within the meming of Chapher #3534 ~wihen it scty in 1 "Busimess sos=0™
and thas LPA's cleimy i b wie woratgdlly chowied o of o booelle of i comtract with the
BRA und the City wim “the kimd of chaim that is cftes de wmder ¢ 53A," the SKC o e
EEEEEE Ry ware Dot angaged I wnde o comosees m theer daalingy with
LPA. Sor Logapitis Ploce Asenctams, £37 Mg it 535 (Exibit ety ou the gnpose
muiher thm the mpere of the BRA s pand] the City"s actinaimes, the SIC hedd thm LPA had oo claimn

moder Chapter %14 beoaae the BRA wad the City mere sczing within the mandute of 5 stutuite For
the redevclopmem of & tligecd wikaam aned.  Accocdiag (o te STC, the BRA wnd the City were
duwafire prosecued from the contioehin of e vwoagtiong becauss “Pip tr prrfscnly poenbir

Apipiciindy oandsicd cads ™ /d (cmphatie sdded).

peoscderal denial of uustice: for which the Unitad Sics [k responsifiic, not osly bocaoe H elped
cffect dn txpropriabod withod casypenumibon, Tl alge bicourn 1t comhinveses L idermbowd
law prieciples reisting t0 scvwreign iy, Linder inssmutionnl law, scvereigm vty 1 &

procedioy cight thel cim bt walved o zyy e, S LW BROWHLIE, FRINCIFLEY OF PAELE
IMTERMATIGNAL Law 343 (5% od 19%4) ("M fendumeminl principls pvobibas the owercise of
surisdaction, wnd [newereign] Emmmity cun be paived by the sxix concemned Siber agrealy or by

conduct. Waivir snay oocar, M ally, . . . by scoosl submistion 00 Lhe procerdbegs in the local

30~



cowt ™) The Uinitod Sisice has cmbraced s princple fior pupoess of ks oo Gomadic courk,
stalmyg i it Foruign Soverago Lnowdties Act [“ASIA"} et 3 (Bregs overegd badhs ooty
from rpdiction the forcign Bale hes vaived i eTely cither spiiciity or by aaplicmlon,
rrerienandag vy wabdrswe of the walver which tha fecagn stas mey purpont 1o ofiet
Caeapt in acxrvdAare willh Lhe devwts of (he vapver.” 285 LT S.C. § J6ON(RX1) {1994}

146, In comreseniion of this weive principls, the SIC ederprased tha MTCA 0 83 10
prciods tbe potalbilicy of oalves by 1he HRA  Yit the facty i thy csn anagunocally
dewoawrated that the BRA wihed i sqvatign opwunidy by adveitfing o Lhe trigl cowt,
wgogly lligring the merit of the cast flom begawg W ond, aad them ruising iy sovervagn
Ty dchme o @ the close of all efdavico xérial. Dy bolding e ihe BRA could i

wilve |u sovercigs oveuaily defanse by Lichwiitig 1o the tial bt instead could aswn b m 1be
ad of the proceedings, 1be il cout aed te SIC wolss) @oushoms) liw and wrogghdly

danad LFPA it dum procats right 4o grogayie ils obiim Rgaind Le BRA.

|47, In addtiom, the 3IC Acisons il reapes of both LPA's Clagser 934, cleaw wad s
tmemicad) inle/Rrence with CONMC claire conpavene the pow well emsbiished Vecrastione) law
priociple tht & ©OveRiges waves il amusity when it aiaged i & conamencal scuvby aad 1hat i
i the astane of the acivily, aat i pevpme, lhat deiowmine srhethey en acdvity B comeeras/.
See, a8, M. Somarejeh, Arodleas tn Appiog the Resriarhe Theary af Soveretge Memanrfoy, 31
ONTL & Congp. Q. 661, 56) {1982) ("The sdde prevalence of Stuse radmg has brought baut &
chigh i cndtde 10 Soverdgo mmisvty AN il it gederaBy acoapad LAAI 4 Staie Winth theds 1o
trede Uvough publc corporatinns shovld nat b allowed 10 plesd soverergn ety and (heseby
Ao the mmwoGd ohligisods it has gdaakan.  The cesictive theory of arvety, it @n
afly b+ coscluded b come 1t recsve ganvdl wecpasce withm e enowmxra)

-



cosvosuty."), FS(A, 23 US.C. § 1603(d} (L9nd) (‘A ‘ocovmercidl ectivity’ mmans cither &
regulis cowse of commarcw) condva o & parvals comvutrasl vamacties.  The commercs)
chncey of m ectivity s be deiermined by reference o the mture of the coursx of condual of
paniculss rramtacHion F ST, rether Lhan by refesence b les purpoas.”). The BRA sad v Chy
were undemably angaged m ol sy when they clored duo & Wehetalk CrEMsyGd
real ¢stse devalopmat agreemnen with LP A, esd the evwdencs 5t widl camtbshed sanchervely
that thew dotitoed 3 beesch the Tripieihis Agroamam and lverfere whih the Gumpems saley
coutradt wae aotiviea’ widy by ther desie in rep gremer financial rewapdy Som the
Tumacxion. The BRA's mnd the City’s puipoae in esteing the Tripasute Ageesws muy have
been W cpgal® L dwcoymg part of tha Coy, but the e of e Agreamsind was &
araghtforswd comsercay) /val sl venmsetios. Thud, the SIC dscasion 1 afovd e BRA ind
e Chy ity qgalan LPA' Clapte $1A daim, 1 well 1 o offord the BRA amumity
agmnt LPA't iuvantiond ateforeee with soairact ceimn, wan in violaion of sdensfoay) Iyw
nd conetinvecd » dead of pestioe heuae (1} M Jicwed the BRA and the City i yvap oat of ther
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