| ALTERNATIVE DISPUTE RESOLUTION |

Cost-Effective Construction Arbitration

By James P. Wiezel

Over the last few years, arbi-
tration as a form of alterna-
tive dispute resolution has
come under considerable
scrutiny, both within the
construction industry and
beyond. Several leading com-
mentators have pointed out
the proliferation of litigation
tactics and procedures in ar-
bitration, which can turn ar-
bitration into a new form of
litigation.! These commenta-
tors have raised the question
whether arbitration, especially of larger disputes, offers
any real cost advantage over litigation. The construc-
tion industry professionals responsible for revisions to
the standard form construction contracts have eliminated
contract provisions requiring arbitration of disputes, and
replaced them with provisions making arbitration option-
al at the election of the parties.> The American Arbitra-
tion Association (AAA), in response, has focused its self-
evaluation and arbitrator training efforts on means and
techniques to make arbitration less costly for the parties.
The AAA Construction Industry Arbitration Rules were
revised in 2009 to include provisions that are designed to
reduce the cost of this process, and other provisions that
make it clear that the arbitrator or panel of arbitrators
has authority to implement procedures, whether identi-
fied in the AAA Rules or not, to achieve an “efficient and
cost-effective dispute resolution process.”® The College
of Commercial Arbitrators, a nationwide association of
experienced commercial arbitrators, has issued a set of
Protocols for Expeditious, Cost-Effective Commercial
Arbitration, including a great many detailed suggestions
from its members.*

In view of these developments, it is particularly appro-
priate to examine, in some detail, what cost-effective means
in the context of arbitration, and how it can be achieved
in the specific context of construction arbitration. How is
cost-effectiveness to be measured? How can arbitration be
made more cost-effective than litigation? How can some
arbitration procedures be made more cost-effective than
others? Who is responsible for achieving a “cost-effective
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dispute resolution process”? Who is to blame when the
process is not cost-effective? These questions are basic,
but their answers are complex.

Cost-effective arbitration is possible, but only if the ar-
bitrator and counsel exert control over the legal, expert,
and arbitrator costs through continual cost-benefit analy-
sis of procedural alternatives throughout the arbitration
process. The cost-benefit analysis requires more than the
simple enforcement of arbitration rules. It requires the
evaluation of alternative arbitration procedures, including
their associated fees and fee trade-offs, and comparison to
the costs of alternative litigation procedures. The analy-
sis is necessarily case-specific and requires the exercise of
judgment by an experienced and well-informed arbitrator.

Judicial Economy and How It Affects the Costs of Litigation
Arbitration as an alternative to litigation has traditionally
differed in that the costs of arbitration have been subject
to greater control. Litigation, under either federal or state
rules of civil procedure, is a process that is generally not
controlled by a neutral with a primary goal of making the
proceeding cost-effective. The litigating parties are given
full access to the tools of discovery (interrogatories, sub-
poenas, document requests, depositions, etc.), and it is left
to counsel to use the tools in a cost-effective manner, fre-
quently with little help from the judge except the threat of
sanctions. Sanctions are typically used to punish parties
for refusing to provide discovery to other parties but are
otherwise not used as a means to make discovery cost-ef-
fective. Counsel are typically motivated by considerations
of cost-effectiveness, i.e., they want the best result for
their client at the lowest cost, but they often assume that
the best strategy toward that goal is to make the litiga-
tion process as expensive for their opponents as possible.
The choice of discovery tools then can become a matter
of interdependent strategic decisions, in which each side
tries to impose costs on the other, with the expectation
that the other side will do the same, either independently
or in retaliation. At worst, the result is a discovery process
that looks like unregulated retaliation iterated ad nause-
um. Experience demonstrates that the threat of sanctions
is not sufficient to keep discovery from becoming a long,
tedious, and extremely expensive process.

Judges are generally motivated to minimize the time
they spend on any particular case because of the time de-
mands of their dockets. Their motivation is reinforced by
the judicial system, through many of the procedural rules
and practices, in both state and federal courts, driven by
considerations of judicial economy. Such considerations
do not necessarily lead to the most cost-effective control
of the litigation process.
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The pretrial process illustrates this point in several
ways. Pretrial rules and orders often require the parties to
make early disclosures of the entirety of their case (con-
tentions, supporting documents, legal arguments, percipi-
ent witnesses, expert witnesses, their expected testimony,
reports, etc.).’ These disclosures impose incremental legal
fees at the front end of a lawsuit for two purposes. First,
they are meant to make it easier for the judge to under-
stand and manage the case. Second, they are meant to
promote early evaluation of the case by the parties, lead-
ing to settlement. The overall goal is judicial economy, but
the cost of pursuing that goal may be additional legal fees
for the parties, incurred in preparing the required disclo-
sures. This incremental cost is not necessarily cost-effec-
tive because it does not necessarily result in any offsetting
reduction in subsequent legal fees or other litigation costs
sufficient to create an overall reduction in the costs of the
litigation.

Experience demonstrates that the
threat of sanctions is not

sufficient to keep discovery from
becoming a long, tedious, and
extremely expensive process.

Considerations of judicial economy also often result in
the relative lack of judicial control of the discovery pro-
cess. Pretrial discovery in civil cases is recognized as a pro-
cess meant to promote the resolution of cases short of tri-
al.% As such, it has advanced the goal of judicial economy
by eliminating trial time, but it has imposed potentially
substantial legal fees on the parties in the process, and it
has imposed new costs on the judicial system, required for
the resolution of discovery disputes. Considerations of ju-
dicial economy also have substantially reduced the role of
the judicial system in the resolution of discovery disputes.
Court procedures require counsel to try to resolve discov-
ery disputes without judicial involvement (the meet and
confer process) or by use of a special master or discovery
referee paid for by the parties.” The result can be addi-
tional legal fees and master’s or referee’s fees incurred in
the interest of judicial economy, but which are potentially
avoidable at lower overall cost by greater judicial control
of discovery before disputes arise.

Over the last thirty years, federal and state courts have
implemented a number of procedures for greater judicial
control of the case management process, coupled with
court-supervised alternative dispute resolution. Under
these procedures, the judge takes a more managerial role in
tracking the pretrial progress of a lawsuit, and the judicial
system provides managed alternative dispute resolution,

either through court-employed mediators, volunteers from
the legal community, or reference to private mediators.®
By taking a more active role in case management and pro-
viding supervised access to alternative dispute resolution,
courts are better able to control their dockets.” The judge
who spends incrementally more time managing a case pre-
trial may avoid trial time altogether. As it has evolved, the
current role of the judiciary includes the management of
multiple dispute resolution processes offered to litigating
parties as alternatives to trial.'® In most cases, however, the
judge does not control the pretrial and trial process for the
purpose and with the goal of reducing litigation costs and
making the process cost-effective for the parties.!!

The Basic Economics of Arbitration

Arbitration, by contrast, entails its own unique costs,
starting with the costs of the neutral and related adminis-
trative fees. The administrative fees (charged by AAA or
JAMS) and arbitrator fees substantially exceed the filing
fees and jury fees charged by state and federal courts.'
The administrative fees and arbitrator fees are paid by
the parties pro rata, but both the AAA Rules and JAMS
Rules allow the arbitrator to assess both administrative
and arbitrator fees against any party as part of an arbitra-
tion award.'® Arbitration thus has an inherent cost disad-
vantage in comparison to litigation because of the cost of
the neutral and the administrative fees. This disadvantage
is compounded when there are three neutrals (a panel)
rather than one. It is reduced when there are more parties
to share the costs of the neutral or panel. If arbitration is
to be more cost-effective than litigation, it must overcome
this inherent cost disadvantage by reducing other costs in
comparison to litigation.

It has generally been recognized that several inherent
advantages of arbitration can overcome this cost disad-
vantage. First, the expertise of the neutral, particularly in
complicated construction cases involving many technical
issues, can substantially reduce the hearing time com-
pared to trial time, thereby reducing legal fees for the par-
ties. Second, the expertise of the neutral can reduce study
time and time spent preparing an award. Third, the neu-
tral can reduce and streamline the prehearing submission
and discovery process, thereby reducing legal fees for the
parties. Fourth, arbitration typically does not involve the
costly pretrial motion process (dispositive and evidentiary
motions) characteristic of litigation. Fifth, an arbitration
award is meant to be a final resolution, which is not subject
to appeal for errors of fact or law, and can be vacated only
for fraud, corruption, or an arbitrator exceeding his or
her powers; the parties avoid the legal fees incident to the
appellate process but may incur the legal fees of confirm-
ing or vacating the award.'* Sixth, as a result of the first
five advantages, the overall arbitration process is meant
to be shorter and less time-consuming than litigation.
The expertise of the neutral and the streamlining of the
prehearing and hearing processes are the twin advantages
of arbitration over litigation that AAA has traditionally
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emphasized and that have been widely recognized by the
courts.”” These generalizations, however, have recently
been questioned.'® To evaluate the cost-effectiveness of
arbitration over litigation, a more careful consideration
of the comparative costs is required.

What Affects the “Cost-Effectiveness” of Arbitration?

At the outset, the comparative economics of arbitration
versus litigation obviously depend on the cost of the arbi-
trator. For example, if the arbitrator is to make a hearing
more cost-effective than a trial, the arbitrator must reduce
the hearing time in comparison to trial time such that the
resulting reduction in attorneys’ fees for each party is not
absorbed by the arbitrator fees. To achieve a cost advan-
tage, the neutral must not only take less hearing time than
trial time, but must reduce the hearing time to the extent
that the saved legal fees exceed the arbitrator fees. To be
a “cost-effective arbitrator,” the neutral must save more
than he or she charges.

The ability of a neutral to save more than he or she
charges is affected not only by his or her billing rate, but
also by certain prearbitration choices of the parties and the
nature of the dispute itself. The parties ultimately control
the choice of arbitrator, arbitration service, and arbitration
rules. Typically, the choice of arbitrator is made after the
nature of the dispute is known, but the choice of arbitra-
tion service and arbitration rules is made long before any
dispute has arisen. Often, and perhaps unfortunately, the
parties agree to a contractual arbitration clause simply out
of mutual distaste for litigation, without addressing the
question of how to make arbitration more cost-effective
than litigation. By not addressing that question predispute,
the parties may defer legal expenses, but at the price of
greater legal costs once a dispute has arisen. In the con-
struction context, the choice of arbitration over litigation
of construction disputes also may be driven by the general
perception that construction arbitrators are much more
knowledgeable about construction disputes than judges or
jurors. Yet the technical complexity of a particular dispute
may itself constrain the ability of the most experienced
construction arbitrator to be cost-effective.

Arbitration rules themselves enable the parties to make
choices affecting the cost of the proceeding, before the ar-
bitration commences but after the dispute is recognized.
An example of such choice is the form of the arbitrator’s
award. Under the AAA Rules, the parties can choose prear-
bitration whether they require the arbitrator to prepare an
award that simply calculates damages, or also explains his
or her reasoning (a reasoned award), or includes findings of
fact and conclusions of law.!” The requirement for added
detail obviously imposes incremental costs. The parties
may have reasons, quite apart from considerations of cost,
to require a more detailed award (e.g., issues of insurance
coverage or other rights of indemnity). These reasons may
constrain the arbitrator’s cost-effectiveness from the outset.

The choice of a single arbitrator versus a panel, which
is also a prearbitration choice left to the parties under both

the AAA Rules and JAMS Rules, similarly affects cost-
effectiveness.!® The relative cost of a panel of arbitrators
obviously has a substantial effect on any cost comparison
of arbitration versus litigation. The cost of a panel creates
a strong economic incentive to minimize the time spent
by the panel in controlling the arbitration, understand-
ing the issues and positions of the parties, conducting the
hearing, and deciding the case. The panel costs can be re-
duced by limiting the involvement of panel members in
managing the case (e.g., by giving more case management
responsibility to the chair of the panel) or by transferring
tasks from the panel to the attorneys.!” In the latter case,
the price of minimizing panel costs may be an increase in
legal fees for the parties.

The Award of Arbitration Costs as a Means to Enforce
Cost-Effective Procedures

A neutral or panel has the ability, within arbitration rules,
to control its own costs as well as how they are spread
among the parties. The arbitrator can, to some extent,
enforce cost-effective procedures by making recalcitrant
parties pay for tactics that are not cost-effective. Both the
AAA Rules and JAMS Rules give the neutral or panel the
discretion to award its own fees and associated adminis-
trative costs in whole or in part against any party or com-
bination of parties.’” The JAMS Rules, but not the AAA
Rules, also empower the arbitrator to award sanctions,
including both arbitrator fees and attorney fees.! In prac-
tice, the neutral or panel may effectively have greater dis-
cretion to shift arbitrator fees and administrative fees than
attorney fees. The ability to shift attorney fees is more cir-
cumscribed by law, since attorney fees are generally not
recoverable absent an attorney fees clause in the contract
under arbitration.

The in terrorem effect of a potential award of arbitra-
tor’s and administrative fees may, in certain cases, enable
the neutral or panel to prevent the parties from engaging
in excessively adversarial disputes that undermine overall
cost-effectiveness. In contrast, the inability to award at-
torney fees inhibits such enforcement. But the threat of an
award of either arbitrator fees or attorney fees is clearly
no substitute for the rigorous control of such fees.

The Evaluation of Cost-Effective Arbitration Choices

The arbitration rules provide only a general framework
within which a neutral or panel must make choices to
achieve a cost-effective result. The choices involve the eval-
uation and control of alternative arbitration procedures.
Far more is involved than simply the question of how the
arbitrator and administrative fees should be apportioned,
and whether any party can be made to bear another par-
ty’s attorney fees. Cost-shifting questions are typically ad-
dressed at the end of the arbitration process, whereas cost
control questions should be addressed throughout. The
discussion that follows addresses the choices available at
each stage of the arbitration process, and considers the
potential costs and trade-offs.
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The Cost-Effective Choice of Prehearing Submissions
Consideration of what is cost-effective should begin at
the outset of the arbitration process with the choice of
prehearing submissions. This choice entails a trade-off
of arbitrator fees for legal fees. Prehearing submissions
involve legal fees but can reduce arbitrator fees. The po-
tential reduction in arbitrator fees is particularly signifi-
cant when a panel is involved. Several commentators have
suggested that the costs of the panel can be reduced if
the parties simplify the work of the panel by providing
the panel with additional prehearing submissions, e.g.,
statements of claims, proposed discovery plans, proposed
hearing schedules, proposed statements of decision and
awards, “scorecards” that identify issues to be decided,
etc.”? These prehearing submissions can go substantially
beyond the ordinary prehearing submission requirements
under either the AAA Rules or JAMS Rules.”® There is
no question but that they can greatly reduce the costs of
the panel. However, to require these additional prehearing
submissions, with their resulting legal fees, is cost-effective
only if it reduces the administrative costs of the panel, or
other legal fees, by an amount greater than the additional
legal fees incurred by the parties in complying with such
prehearing submission requirements.

The expertise of the neutral
and the streamlining of the

prehearing and hearing processes
are the twin advantages of
arbitration over litigation.

Moreover, if prehearing submission requirements are
comparable between arbitration and litigation, there will
be no comparative cost advantage. Prehearing disclosures
will then give arbitration an economic advantage over
litigation only insofar as they enable the neutral, or the
panel, to reduce the hearing time or time spent prepar-
ing the award, or reduce the costs of prehearing discovery
in comparison to the uncontrolled pretrial discovery of
the litigation process. To be cost-effective in comparison
to litigation, the resulting streamlining of discovery, the
hearing, and the posthearing process must result in an
overall reduction in legal fees in comparison to litigation,
sufficient to overcome the arbitrator or panel fees. More-
over, the incremental prehearing submission require-
ments, to be cost-effective, must be necessary to enable
such streamlining.

At a minimum, these considerations suggest that the
choice of prehearing submission requirements in a com-
plex construction arbitration should be made carefully,
with the specific goal of providing the neutral with infor-
mation necessary to streamline discovery, control the or-

der of proof at the hearing, and reduce hearing time and
the posthearing process. These considerations also sug-
gest that it may be more cost-effective for the arbitrator
or panel to make decisions about prehearing submission
requirements at different stages of the prehearing process,
as necessary, rather than at the outset of that process.
Submissions of detailed statements of claims and discov-
ery plans may well be necessary to control the discovery
process, and the submissions of hearing schedules are nec-
essary to control the hearing process, but the arbitrator
or panel may want to defer the submission of proposed
awards, findings, and conclusions, or “scorecards” until
such time as they are determined to be necessary. A de-
ferred submission may become unnecessary, in which case
its legal and arbitrator fees are avoided entirely.

The Cost-Effective Control of the Arbitration Discovery
Process

Turning from the submission process to the prehearing
discovery process, the streamlining so characteristic of
AAA arbitration becomes a matter of controlling access
to discovery procedures. Here the role of the arbitrator is
very different from the role of a judge. Discovery rights in
litigation are created by statutes and rules of procedure,
and the limited role of the typical judge (or discovery ref-
eree/special master acting in lieu of a judge) is to enforce
such rights. In contrast, the arbitrator has greater poten-
tial control over access to discovery procedures, can take
a very proactive role in streamlining discovery, and can
focus the parties and counsel on the evaluation and choice
of cost-effective alternatives. The AAA Rules provide that
the choice of discovery procedures is within the discretion
of the arbitrator, and specifically provide that, at least in
“regular track” cases, any discovery beyond the exchange
of exhibits and lists of witnesses is to be permitted only
in exceptional circumstances.** AAA arbitrators thus con-
trol whether depositions are taken and on what terms and
have the exclusive power to issue third-party subpoenas in
connection with any arbitration. In contrast, the JAMS
Rules require the voluntary exchange of all relevant docu-
ments and provide for two depositions per party, with
further depositions to be controlled by the arbitrator.
The cost-effective arbitrator should generally consider
whether (1) a particular discovery procedure is necessary
to either discover the merits of the case or assist any party
in presenting its case at the hearing, (2) it is likely to be
the most cost-effective alternative, and (3) it will help the
parties avoid hearing costs by resolving the case. These
considerations are case-specific, but several general obser-
vations about discovery procedures may be useful.

Which Project-Related Documents Should Be Shared and
Why?

First, document discovery, specifically the exchange of
project files and cost records, is a potentially expensive
but also potentially cost-effective means for each party
to a construction arbitration to communicate substantial

Published in The Construction Lawyer, Volume 31, Number 2, Spring 2011 © 2011 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion thereof
may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association. 4



evidentiary material and information to the other par-
ties. Copying and legal review costs are incurred, but the
production of job files and cost records provides the par-
ties with information that often affects settlement nego-
tiations and shortens the overall case. Production of such
documents also can make other forms of prearbitration
discovery (e.g., depositions) unnecessary, or at least allow
the arbitrator or panel to streamline them.

The scope of document production can either affect,
or be affected by, the choice of prehearing submissions.
Some commentators have suggested that document dis-
covery should be stayed at the outset of a case because
(1) the parties normally have the necessary information
in their files already and (2) the prehearing submission of
detailed claims with supporting documents in advance of
documentary discovery allows the arbitrator to control
the scope of discovery, thereby reducing legal and copy-
ing fees.”® Similarly, the JAMS Rules provide for claim
submission before document exchange, but then require
voluntary exchange of all relevant documents.”” If docu-
ments are to be exchanged, is it necessarily more cost-ef-
fective to require claims submissions first? Pre-exchange
claim submissions can facilitate the streamlining of dis-
covery. However, it is not necessarily the case, especially in
the context of multiparty construction arbitrations, that
the parties all have all the necessary information in their
files at the outset of a case. An owner may not have access
to a contractor’s or subcontractor’s project cost reports or
financial statements. A subcontractor may not have ac-
cess to an owner’s or a contractor’s project files. Access to
project files and cost documentation can affect the factual
contentions and legal theories that the parties advance.
Document discovery at the outset of a case can potentially
prevent the duplication and avoidable legal fees incurred
in amending claims and contentions. Early document
discovery also can effectuate expert analysis necessary to
develop such claims and contentions. The cost-effective
arbitrator may, in certain cases, streamline the process of
preparing prehearing submissions and discovery plans by
allowing some document discovery to proceed first.

The cost-effective control of electronic discovery pres-
ents a separate set of issues for the arbitrator and the par-
ties. The only arbitration rules to have specifically addressed
discovery of electronic documents are the JAMS Rules,
which broadly include “electronically stored information
(ESI)” in the category of documentation to be voluntarily
exchanged by the parties.”® The College of Commercial
Arbitrators, by contrast, has made very specific sugges-
tions aimed at “managing electronic records and handling
electronic discovery much more efficiently than is currently
done in federal and state courts.”” These suggestions in-
clude limiting the designation of custodians of electronic
information to those individuals whose electronic data are
reasonably expected to be material and unavailable from
other sources, filtering the data to eliminate overbreadth
and duplications, and limiting the data to those that are re-
trievable from primary storage facilities, excluding backup

tapes, backup servers, cell phones, PDAs, voicemails, etc.,
absent a showing of exceptional need.*® By implementing
such restrictions, the cost-effective arbitrator can reduce
the costs of electronic discovery at a relatively minimal ex-
penditure of arbitrator fees. The cost-effective arbitrator
also can specify the form of production of electronically
stored information (whether paper printouts, PDF-format,
TIFF-format, or “native format” in the software as origi-
nally created with metadata).>! By controlling the form of
production, the arbitrator can exercise significant control
over production costs.

Can Expert Fees and Work Product Be Controlled?

The use of experts can strongly affect the cost-effective-
ness of the arbitration process. In a typical large construc-
tion case, the overall dispute resolution process is often
controlled by the time and effort required for the consul-
tants to review documents, analyze schedules and project
cost reports, and prepare various analyses and other ex-
pert work product. Whether the dispute resolution pro-
cess leads to a mediation, an arbitration, or a settlement
negotiation, the work of the consultants is often on the
critical path of that process.

Cost-shifting questions are typically
addressed at the end of the arbitration

process, whereas cost control questions
should be addressed throughout.

Although there is much the neutral can do to structure
the discovery process, the expenditure of monies for ex-
pert investigation and analysis is essentially outside that
process. The AAA Rules allow the neutral to set deadlines
for the exchange of expert reports and other expertise
materials, which at least allows the neutral to set a time
horizon on prehearing consultant fees. The JAMS Rules
require expert reports to be exchanged fourteen days after
the close of discovery, subject to the discretion of the ar-
bitrator to modify this deadline.*> The cost-effective neu-
tral, depending on the case, also may be able to reduce the
duplication of forensic investigation and testing results by
requiring joint investigation or testing, or the sharing of
testing protocols and test data. The cost-effective neutral
also may be able to reduce the expenditure of consultant
fees by requiring the exchange of information in electron-
ic format (as opposed to hard-copy format), including test
data, summaries, construction schedules, project cost re-
ports, other financial records, and the experts’ work prod-
uct itself. Depending on the case, the neutral may be able
to shortcut the work of the consultants by directing that
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certain calculations, summaries, or databases be prepared
and exchanged. The goal of the neutral should be to make
the consultants’ investigation more efficient.

The Cost-Effective Control of Depositions in Arbitration

The cost-effective arbitrator also can take a number of
steps to streamline the deposition process. In construction
projects, it is rarely the case that a dispute is not memo-
rialized in writing or by some electronic communication.
The exchange of project document files at the outset of
the prearbitration process may give the parties access to
writings, email, and other communications that set forth
in detail every side of every dispute. When that happens,
a subsequent deposition that devolves into a review of ev-
ery last piece of correspondence and a rehashing of the
parties’ positions can be a waste of time and legal fees.
Under the AAA Rules, the cost-effective arbitrator has
the discretion to help the parties prevent such wasteful
depositions from happening in several ways. First, the
arbitrator can require any party seeking to take a deposi-
tion to demonstrate “extraordinary circumstances” under
the AAA Rules, or alternatively the arbitrator can limit
the number and length of depositions available to each
party without proof of such extraordinary circumstances.

In the end, perhaps the single
greatest factor affecting the cost

of the hearing is the availability of the
arbitrator, counsel, experts, and parties.

Second, the arbitrator can order, in advance of any de-
positions, that all project correspondence related to any
dispute is deemed admitted into evidence at the hearing.
Third, the arbitrator can require the parties to identify,
in advance of depositions, areas of necessary inquiry that
go beyond the content of project documents and com-
munications, and limit the scope of depositions to such
areas of inquiry. Fourth, the arbitrator can strictly limit
nonparty depositions by controlling the issuance of depo-
sition subpoenas, to prevent unnecessary “fishing expedi-
tions” and allow only the production of documents and
preservation of necessary testimony.?* The JAMS Rules,
as mentioned earlier, allow the parties two depositions
each, but otherwise give the arbitrator control over all de-
positions taken.* Except for the JAMS allowance for two
depositions per party, the JAMS Rules and AAA Rules
provide the arbitrator with the same inherent authority to
similarly limit the number and length of depositions, and
the areas of inquiry.

In most construction arbitrations, depositions are po-
tentially useful only as a means of discovering the merits

of the case, and many depositions of opposing parties in
construction cases are not necessary to discover the merits
of the case. A party may believe that the deposition of an
opponent will be cost-effective if only because it will run
up the legal fees for the opponent. The cost-effective arbi-
trator should exercise his or her discretion to prevent such
depositions. A deposition undertaken simply to impose
costs on the opponent only invites retaliation. The arbi-
trator, unlike most judges, can prevent both the retaliation
and the discovery tactic that provoked it.

The cost-effective arbitrator also can take steps to con-
trol the depositions of experts. Expert depositions, which
are not provided for by any arbitration rules, are often
the most expensive discovery procedure in any construc-
tion litigation. The costs to each party to participate in
an expert deposition (including legal and consultant fees,
court, and videographer) often can exceed $1,000 per hour
per party, not to mention the hours of preparation. The
threshold question is: Is it ever cost-effective to incur such
costs in an arbitration? A general answer is that expert
depositions should be permitted only where necessary to
develop facts not ascertainable from an expert’s written
work product, and only if there is no less expensive al-
ternative.*> Even then, the expenditure for expert deposi-
tions is money well spent only if the process is so con-
trolled by the neutral that the parties, experts, and neutral
know in advance of the deposition what each expert has
done by way of investigation and work product, and also
how each expert responds to the investigation and work
product of the other experts. The cost-effective arbitra-
tor should require prehearing disclosure not only of the
experts’ anticipated testimony and work product, but also
of anticipated rebuttal of experts’ testimony and work
product. This may require multiple disclosures over time,
allowing the parties to prepare their rebuttals. Depending
on the case, the neutral also may be able to limit the scope
of inquiry at expert depositions to avoid waste of time on
such issues as the expert’s background, credentials, prior
testimony in other cases, etc. The arbitrator’s goals should
be to allow the parties to understand in advance of expert
depositions which experts may need to be deposed and
which do not, to minimize the time spent in expert de-
positions, and to avoid multiple depositions of the same
expert. Because expert depositions are so expensive, it be-
comes cost-effective to expend arbitrator and legal fees to
control such depositions.

The Cost-Effective Control of the Hearing Process

Lastly, the cost-effective arbitrator can take a number
of steps to streamline the arbitration hearing itself. In a
typical AAA construction arbitration, the parties provide
the arbitrator with briefs and exhibits shortly before the
hearing and the arbitrator reviews them immediately be-
fore (e.g., the night before) the hearing commences. This
just-in-time approach is typically dictated by the desire
of the parties to defer the legal fees of preparing briefs
and exhibits, as well as the arbitrator fees, until the last
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minute, when it becomes clear that the case cannot be
resolved short of a hearing. In larger and more complex
construction arbitration, this approach is not necessarily
cost-effective. In such cases, the parties and the arbitrator
need to know well in advance the order of proof at the
hearing. The order of proof in this context can mean not
only the order among parties (i.e., who puts on their case
in what order) but also the order among issues (i.e., what
issues are to be heard in what order) and the order among
witnesses. Determination of the order of proof affects not
only the length of the hearing but also when and how the
parties are to incur the legal fees to prepare for each part
of the hearing.

In a complex construction arbitration, resolution of
the order of proof may entail a considerable expenditure
of legal and arbitrator fees. Where the arbitration is be-
fore a panel, there is a substantial incentive to simplify this
resolution process itself, to reduce the panel fees incurred
in the process. This suggests that, at least in complex cases
before a panel (and perhaps in all complex construction
cases), the process of resolving the order of proof should
be viewed as a separate prehearing submission process, in
addition to the submission of briefs, exhibits, and witness
lists under AAA Rules.*® At a minimum, resolution of the
order of proof should entail each party providing the ar-
bitrator and the other parties with a proposed order of
parties, an order of witnesses, and a proposed schedule.
Depending on the case, the parties should also provide a
proposed order of issues for resolution. Other commenta-
tors have suggested that the panel should require submit-
tals of proposed “scorecards” that identify all the issues
to be resolved. Having received proposed scorecards, the
panel then prepares its own scorecard and uses it to re-
solve the case issue by issue.”’

The cost-effective arbitrator also can take steps to con-
trol and perhaps prevent the use of prehearing dispositive
and evidentiary motions. In litigation, such motions have
the purpose of either avoiding trial entirely (by pretrial dis-
position) or limiting the evidence that is admitted at trial
(by orders in limine). In the litigation context, a dispositive
or evidentiary motion entails incremental legal fees, some-
times very substantial, but potentially avoids trial entirely
or at least minimizes trial time. In the arbitration context,
the AAA Rules allow for prehearing motions but provide
no motion procedures, leaving such procedures to the ar-
bitrator or panel.*® The JAMS Rules provide for summary
disposition but leave the procedure to the arbitrator. The
College of Commercial Arbitrators has suggested a pre-
motion procedure, whereby the arbitrator requires a party
to submit a letter or otherwise demonstrate, before any
motion is filed, that a contemplated motion is likely to
succeed and produce a net savings of time and money.*

In general, the AAA Rules contemplate a paradigm
of arbitration in which the arbitrator renders a decision
and award based on evidence adduced at the hearing and
not otherwise, and that the arbitrator is not constrained
by rules of evidence. This model is also reflected in ar-

bitration statutes, which often provide that failure to al-
low parties to submit pertinent evidence is among the few
grounds to vacate an arbitrator’s award.* Such statutes do
not promote the widespread use of prehearing dispositive
or evidentiary motions. The College of Commercial Ar-
bitrators has recognized that, next to prehearing discov-
ery, prehearing motions are the leading cause of excessive
costs in commercial arbitrations, and they have identified
the problem as both the excessive use of motions and the
“reflexive denial of motions by arbitrators pending a full-
blown hearing on the merits of the entire case.”*

In the arbitration context, a prehearing dispositive or
evidentiary motion often achieves nothing, wastes legal
and arbitrator fees, and potentially disrupts the hearing
schedule. However, the cost-effective arbitrator can poten-
tially eliminate the expenditure of legal fees for prehearing
motions, as part of the process of controlling the order of
proof. Where it is possible to eliminate claims or avoid the
taking of evidence on certain issues, the cost-effective ar-
bitrator can potentially order the proof to address poten-
tially dispositive or limiting issues first. This can be done as
part of the hearing process without the need for separate
prehearing motions or, indeed, without any substantial
incremental legal fees. The arbitrator can issue decisions
on a by-issue basis, based on evidence submitted as part
of the hearing and not by prehearing affidavit. This can be
achieved, however, only if the potentially dispositive issues
are recognized at the time the order of proof is resolved
prehearing. The scorecards can aid this process.*

In addition to the regulation of the order of proof, sev-
eral other procedures have been suggested and used as a
means to reduce hearing time and the resulting arbitrator
or panel fees and legal fees. These include (1) the presenta-
tion of written direct testimony, reserving live testimony
only for cross-examination and redirect; (2) the use of
expert witness panels to allow simultaneous interrogation
of multiple experts by counsel and by the panel; and (3)
the use of so-called chess clocks to control time of pre-
sentation and enforce the hearing schedule.** All of these
procedures are specifically designed to reduce the costs of
the neutral or panel. All are cost-effective insofar as they
reduce the panel fees, expert fees, and legal fees incurred
in the hearing process by an amount that exceeds any in-
cremental legal fees that may be incurred in the prehear-
ing preparations. All such alternative hearing procedures
should be evaluated for costs, cost trade-offs, cost savings,
and benefits on a case-by-case basis.

Another approach, which may be very cost-effective in
certain types of cases, is to require certain disputes to be
resolved solely based on written submissions. The AAA
Rules currently provide that construction disputes under
$10,000 are to be resolved solely based on written submis-
sions, with no taking of live testimony unless the arbitrator
so orders.® If such disputes are included in a larger con-
struction arbitration, the AAA Rules provide that the dis-
pute will ordinarily be heard by a panel. It is obviously
not cost-effective to have a panel sit and take live testimony
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about multiple small, discrete contract disputes that are
included in a much larger arbitration. The cost-effective
solution in that case may be to require smaller disputes to
be resolved without live testimony, solely based on written
submissions, reserving larger disputes for live testimony.
For example, in a construction case that involves delay and
disruption claims as well as a number of disputed change
order claims, the change order claims might be resolved
based on written submissions. In a construction case with
multiple subcontractor claimants, the subcontractor claims
could be resolved by written submissions only, thus reduc-
ing the number of participants during the live testimony,
and thereby streamlining that process.

In the end, perhaps the single greatest factor affecting
the cost of the hearing is the availability of the arbitrator,
counsel, experts, and parties. A complex construction ar-
bitration is rarely completed in a single session of hear-
ings. Given the schedules of arbitrators, counsel, and
witnesses, multiple hearing sessions are commonplace.
When a panel is involved, the problem of coordinating
schedules to allow for blocks of hearing days becomes
more complicated and dictates stricter measures to com-
ply with hearing schedules. Multiple blocks of hearings
inevitably require multiple preparations by counsel and
witnesses, which drive up the cost of arbitration and
tend to undermine any cost savings from the overall re-
duction of hearing days in comparison to trial days.*’
Perhaps the single best strategy to reduce the overall cost
of the hearing is to enforce a procedure (schedule, writ-
ten submissions, chess clock, etc.) that either requires or
otherwise incentivizes the parties to complete the hear-
ing in one block of hearing days without reconvening
the proceeding. One alternative, suggested by the Col-
lege of Commercial Arbitrators, is to incorporate into
the arbitration agreement a deadline (e.g., one year from
filing) for the completion of any arbitration.”® Alterna-
tively, both JAMS and AAA offer expedited arbitration
procedures for certain cases.”

Focus on Cost-Effectiveness

Construction arbitration rules offer many potentially
cost-saving procedures, but there is no single procedure
that is guaranteed to make arbitration more cost-effec-
tive than litigation. The greatest advantage of arbitra-
tion over litigation is the ability of the arbitrator and
counsel to tailor the process, within the arbitration rules,
to fit the dispute and reduce the dispute resolution costs
by appropriate streamlining. At a minimum, however,
the arbitrator who is focused on cost-effective dispute
resolution should be able to focus the parties and their
counsel on the pertinent cost trade-offs and the evalu-
ation of alternative arbitration procedures as potential
means of cost avoidance or reduction. In the long run,
the arbitrator who focuses on considerations of cost-
effectiveness should be able to provide the parties with a
more carefully controlled and cost-effective dispute reso-
lution process than most courts. &
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